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Int 2 motion dated July 13, 2000, the Government of Canada asked the Tribunal
to decline to address the issue raised by the Investor concerning implementatich
of the so-called “super fee.” For the reasons described below, the Tribunal denies

that motion.

BACKGROUND

The background and procedural history of this arbitration are set out at length
in the Tribunal’s Interim Award dated June 26, 2000. Briefly, the matters in
dispute arise out of Canada’s implementation of the April 1996 Softwood
Lumber Agreement with the United States (the “SLA”). The arbitration
proceedings began on December 24, 1998, when the Investor served upon
Canada a notice of intent to submit a claim to arbitration under Article 1119 of
NAFTA. The Claim was submitted on March 25, 1999, and Canada submitted
its Defence on October 8, 1999. As it stands today (after amendment by the
Investor and rulings by the Tribunal), the Claim involves alleged violations of
two provisions of NAFTA, Articles 1102 {national treatment) and 1105

(minirmum standards of treatment].

Effective June 1, 1998, the Government of British Columbia introduced 2
reduction in stumpage fees charged to harvesters of timber from Crown lands in
that province. That measure triggered an arbitration between the United Statc’;.
and Canada which, on August 26, 1999, resulted in a bilateral agreement
amending the SLA to create a “super fee” to be applied to exports to the United

States of softwood Jumber first manufactured in British Columbia. For the
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remainder of year 4 of the SLA after the registration of SOR/99-419 on Octeber
21, 1999, the super fee on those exports was implemented by repricing
90,000,000 board feet previously assessed at the lower fec base {“LEBY) to the
higher, upper fee base {“UFB”). In addition, after the registration, the fee
applicablc to UFB exports over 110,000,000 board feet {including the repriced
former LFB exports) was increased to US$146.25 per thousand board fect.

Canada also announced similar (but not identical) increases for year 5 of the

Sra!

The first reference to the super fee in the pleadings and briefs ocourred in
paragraph 89 of the Investor’s Memorial {Initial Phase}, submitted on January
28, 2000. The Investor contended that the measure discriminated between
investors and investmeants in Bridsh Columbia and those in other provinces,
thereby providing further cvidence of Canada’s elleged breach of national
treatment obligations under Article 1102 of NAFTA. Canada’s Counter
Memorial submitted on March 29, 2000 argued that the Tribunal should not
address the super fee issue, since it was not plcaded in the Statexaent of Claim,
but that, in any event, the super fee was justifiable because of circumstances
prevailing in British Columbia that differed from those existing in other

provinces and, presumably, not violative of Article 1102.

Thesc provisions were set out in Notice to Exporters, 120, September 3, 1999.



5. The Tribunal did not address the super fee in its Interim Award dated june 26,
2000. However, in its appendix to the Award, it requested documents and
informnation regarding the super fee. In seckiog clarification of those requests,
Canada asserted on July 10, 2000 that the super fec issuc is not properly before
the Tribunal. In its Procedural Order No. 9, the Tribunal required the parties to
submit staternents of their position on that guestion. Canada made its
submission on July 13, 2000 and the Investor on July 20, 2000. The Tribunal
also received st#temems concaming the issue by the governments of Mexico and

the United States, as well as comments thereon by Canada and the Investar.

CONTENTIONS OF THE PARTIES

Pasition of Canada

6. Canada argucs that it would be insppropriate under NAFTA and the
UNCTTRAL arbitration rules to allow an investor to enlarge and alter the scope
of its dispure without amending its original claim, particularly after a zesponsive
pleading has been filed. Canada notes that the UNCITRAL rules require the
parties to state their positions clearly in their statements of claim and defence,
and, hence, to narrew the issues to be arbitrated; it asserts that the scope of the
arbitration is limited by the facts and issues as sct out in the investor’s claim.

UNCITRAL Rules 18 and 19. Canada also points out that the UNCITRAL
rules permit a tribunal to disallow an amendment to a claim “having regard to



the delay in making it or prejudice to the other party or any other

circumstances.” UNCITRAL Rule 20.

Canada notes that the March, 1999 Statement of Claim was confined to
measures then in existence. Since the regulations implementing the super fee
are thus new and distinct measures from those pleaded in the Claim, they
cannot be found to be a part of that Claim. Because the super fee arises out of a
distinct set of facts from those set out 1o the Claim, Canada argues that its

implementation cannot properly be characterized as a “continuing breach.”

Canada also suggests that the Investor has failed to take certain procedural steps
necessary 1o make a claim regarding the super fee. It notes that the Investor has
never sought consultation on the issue as contemplated by NAFTA Article 1118
nor did it file notice of intent to arbitrate the super fee as required by Article
1119 or 2 waiver pursuant to Article 1121. Canada contends that, since the
super fee did not exist when the Investor filed its Claim and the Claim has not
been amended, there is no basis for finding a constructive or xctroactive waiver

concerning 2 measure that did not exist at the time the Investor made its
original waiver.

Canada argues that the failure of the Investor to amend its Claim (and not raise
the super fee issue until it filed its Memorial, five months after the measure in

guestion occurred) prejudiced Canada by denying it an opportunity to address

the issue in its Defence.



10.  As a result of these defecrs, Canada believes that the questions posed by the
Tribunal with regard to the supex fee arc “irrelevant” to issues of national
ireatment and “have no anchor in an. alleged breach of Asticle 1105.” Canada is
concerned that the Tribunal could, therefore, find in favor of the Investor on

grounds not previously disclosed to Canada.

11. Canada argues that it would be inappropriate to allow the Investor to amend its
Claim at this junchure. Canada notes that the Investor had notice of the supex
fee agreement for at least a month before Canada filed its Defence, and it should

have sought w amend or supplement its Claim at thar point. Canada notes that
the Investor could also have sought to amend its Claim prior to filing its
Memorial, Because the Investor did not do so, Canada argues that it was

prevented from responding adequately to the super fee issue to its prejudice.?

o Canada also makes certain arguments concerning the possibiliry of consolidation under
NAFTA Article 1126. In view of the Tribunal’s ruling, these axguments are not relevant.
However, the Tribunal notes that consolidation under that NAFTA provision appears to be
directed to consolidation of cases involving different investors making similar claims, rather
than single investors making different claims:

Article 1126 addresses the possibikity that more than one investor might suhmit to
arbitration claims arising aut of the same event. It provides for the appoincment * * *
of a special three-member tribunal to congider whether such multiple claims have
gquestions of law or fact in common * * ™.

Statement of Administrative Action submitted by the Prosident of the United States in
transmitting the NAFTA to the Congress, H. Doc. 103-159, Vol. 1 (1993} at 596.



DPaosition o to

12.

13.

For its part, the Investor asserts that the super fee represents 2 continuing
breach of NAFTA and that an amendment to the Claim is unnecessary. It
argues that Paragraph 15 of the Claim, which described the Export Control
Regime implementing the SLA, described various aspects of that Regime in
language applicable to the super fee. The Investor coutends that the super fee is
an integral part of the Regime and is “merely repackaging” of other clements of
the Regime with specific reference to British Columbia. The Investor alleges
that the super fee is thus not a “new measure” hut an adjustment to existing
measures, which has had a more damaging effect on producers in British

Columbia.

The Investor also argues that it would be “unfair to permit Canada to ingulate
jtself from effective review by this Tribunal on the simple basis that Canada had
re-priced or re-labeled its former UFB softwoed lnmber export levy with an
amended regulation.” Allowing parties to act in this manner would permit them
effectively to avoid NAFTA Chapter 11 review by modifying challenged
measures during the course of arbitration. In this respect, the Investor contends
that it was impossible for it to anticipate Canada’s change of policy but that its
Claim plainly intended to cover any modifications having a bearing on the

issues it was raising.



14,

15.

16,

17.

The Investor also points out that if the Tribunal were to refuse to consider the
supex fee issue, it would be entitled to resubmit the very same claim to another
NAFTA tribunal, It states that this course would penalize the Investor and

would be wasteful of the arbitral process.

The Investor also challenges the argumcnts concerning procedural requirements

raised by Canada. It points out that consultations never occurred prior to the
subrmission of any aspect of the Claim. The Investor argues that NAFTA does
not require that the Investar issue a new notice of intent for each and every
amendment to the measures it challenges, noting that such an interpretation
would enable parties to evade NAFTA review by making frequent changes to
constituent elements of challenged regulations. In any event, the Investor

argues that the six-month “cooling ofE’" period has long since elapsed.

The Investor also contends that its waiver previously submitred pursuant to
Article 1121 covers the measures at issue in the arbitration, including

subsequent amendments; therefore, there is no need {01 2 new walvez.

The Investor also argues that an amendment to the Claim at thig juncture
would not be prejudicial to Canada. It argues that Canada has had ample
oppoztunity in its Counter Memorial and at the substantive hearings in
Montreal in May 2000 to address the issue before the Tribunal. The Investor
also states that it has previously provided all the documents in its possession

sought by Canada in its third request for documents. Consequently, there is no



new docurmnentary information available (in the possession of the Investor) that
Canada is not now aware of. For these reasons, the Investor argues that if an
amendment of the Claim were Tequired, it would be appropriate for the Tribunal

to permit it.

Positions of the United States and Mexico

i8.

Acting pursuant to Article 1128 of NAFTA, on July 24, 2000 the United States
submitted comments related to the super fee issuc; although it caxpressly took no
position on how the interpretations it offered apply to the particular facts before
the Tribunal. Basically, the United States pointed out that international
precedent and authorites, particularly the UNCITRAL arbitration rulcs, are
clear that a claim properly beforc 2 NAFTA arbitral tribunal may not be
arended to include an additional or incidental claim that is outside the scopepf
the NAFTA. Parties’ consent to arbitration. Under NAFTA, the State Partics
consens “to the submission of a claim to arbitration in accordance wich the
procedures set out in this agreement.” NAFTA Article 1122 (1). The United
Statcs argied that that language serves to condition consent 10 arbitration on
the satisfaction of what it called “procedura), prexequisites for submitting a claim
to arbitration,” which are “principally set forth in Section B of Chapter 11.” For
these reasons, the United States concluded that “a Chapter 11 tribunal
confronted with a new claim may not permit amendment unless that claim is
properly wirhin the tribunal’s jurisdiction in all respects.”



19,

By letter dated July 24, 2000, the Government of Mexico subscribed to the
positions taken by the United States. Moexico added that it believed that

NAFTA Article 1119 was intended to enable the tespondent Party to take
measures in response to a claim, including consultation, remedial action, etc.
Megxico pointed out that if a new clajm is asserted during the course of an
arbitral proceeding, the respondent Party is denied the opportunity to take those
steps. Mexico concluded by claiming that the procedural requirements in
Articles 1116 through 1122 of NAFTA are mandatory m order for “a

subsequently established tribunal to have jurisdiction.”

£5D0 of Canada and the Inve

20.

21.

By letter dated July 27, 2000, Canada claimed that the submissions of the
United States and Mexico “support Canada’s argument that the ‘super fee’ is

outside the scope of this arbitradon.”

On July 27, 2000, the Investor contested the suggestion that the super fee
constituted a “new claim® outside the jurisdiction of the Tribunal. Accordingly,
it contended that the position of the United States did not apply to the facts a‘£
issue in this claim. The Investor also contested the suggestion that the consent
of the NAFTA Parties to arbitration pursuant to Chapter 11 goes only “to the

claim as it is expressed at the time of submission of the claim.”



DECISION

22.  Analysis of the issues raised by the several submissions must begin with an
analysis of the Claim in this proceeding. If the super fee issue is comprehended
within the Claim as originally submitted, much of the argument concerning th§
extent of the NAFTA Parties’ consent to arbitration falls by the wayside. Thus,
we start with the very first paragraph of the Claim submitted by the Investor on
March 25, 1999, That paragraph opcus with the statement: “This is a case
about the discriminatory application of & quota scheme concerning exports from
Canada.” The paragraph goes on to describe briefly the genesis of the SLA and
the Export Control Regime and concludes with the following:

The Exporr Control Regime is not imposed on all exports, but only on
certain exports from certain parts of Canada. The Claim in the present
case is based on the unfajr allocation of the rights to export softwand
humber free of the export fee {or at a reduced fee rate), in violation of
several provisions of the Investment Chapter of NAFTA. This Claim is
not about the legitimacy of the Canada-U.8. Softwood Lumber Agreement
per se, but it is about the specific and unfair manner in which Canada

chose to implement this Agreement,

23.  The Claim then proceeded to discuss at some length how the various types of

guotas were allocated during the first years of the agreement and the effects of
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25,

those allocations on the Investor. Claim 14 46-68. That discussion analyzed

howmercgim:dungedovertheﬁrstthrceycarsofthcsm

Based on any fair reading of the Claim, it is patent that the Investor was
challenging the implementation of the SLA as it affected its rights under
Chapter 11 of NAFTA and that, as the Regime changed from year to year, those
effects might also change. In other words, the Claim asked the Tribunal to
consider the Regime not as a static program, but as it evolved over the years.
Canada‘s Counter Memorial followed the very same approach, analyzing at
some length the various changes in the program over its life. Counter
Memorial, 11 71-105, Indeed, the circumstances surrounding the
implementation of the super fee are set out in Canada’s historical account as

another development in the evolution of the program in year 4 of the SLA.

For these reasons, the Tribunal concltdes that the Investor’s contentions
regarding the super fee are not a “new” claim, but relate instead to 2 new
clement that has recently been grafted onto the overall Regime, In this zespect,
the super fee is akin to the varigus changes in allocation methodology, use of
discretionary quotas, and the Jike, that have marked the Regime since its
inception. The fact that the super fee arose from a request by the United States
for arbitration under the SLA is not relevant; an investor's rights under NAFTA
do not depend on the motivations behind the measures it challenges. Noris it

relevant that the super fee arbitration resulted in an amendment to the SLA; as
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26,

with the rest of its claim, the Investor challenges the implementation of the

SLA, in this instance as it has been amended.

The Tribunal's conclusion makes issues raised by the United States and Mexico
irrelevant to this case. Even if the Tribunal were to concur with the United
States that Article 1122 (1) conditions consent to arbitration on the satisfaction
of each of the procedures set out in Articles 1116-1122, the Tribunal has
concluded in its previous rulings that those reguirernents have been satisfied. In
any case, as rulings by this Tribunal and the Ethyl Tribunal have found, strict
adherence to the letter of those NAFTA articles is not necessarily a precondition
to arbitrability, but must be analyzed within the context of the objective of
NAFTA in establishing investment dispute arbitration in the first place.* That
objective, found in Article 1115, is to provide a mechanismm for the settlcment of

investment disputes that assures “due process” before an impartial tribunal.

3

See, e.g., this Tribunal's mling dated February 24, 2000 (the Harmac Ruling) wherein

we stated:

[T)he investor's failure to execute an Article 1121{1}(b) waiver could not prejudice the
disputing Party; thac failure could only work to the investor's disadvantage. Viewed in
this light, the Tribunal believes that there wounld be no good reason to make the
execution of the investot's waiver a precondition of a valid claim for arbitration.

The Ediyd Tribunal made a similay determination:

The Tribunal has little trouble deciding that Clatmant’s unexpected delay in complying
with Article 1121 is not of significance for jurisdiction in this case, While Article
1121’ title characterizes its requirements as “Conditions Precedent,” it does not say to
what they are precedent. Canada’s contention that they arc a precondition to
iurisdic;ifn, as opposed to a prerequisite to admissibility, is not borne out by the text of
Article 1121 * " 7, :

Ethyl Corp. v. Canada, Award on Jurisdiction (June 24, 1998), 28 ILM 708 at 191.
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Lading that process with a long list of mandatosy preconditions, applicable
without consideration of their context, would defeat that objective, particularly i

employed with draconian zeal.*

27. The Tribunal also notes that contrary to the suggestion made by Canada,
neither the United States nor Mexico argued that the super fee is outside the
scope of this arbitration. Indeed, the submission of the United States was at
pains to make clear that it was taking no position, on how its legal argument
applied to the facts of this case. As noted above, since there is no “new claim,”
the legal arguments of the United States and Mexico are niot pertinent to the

super fee issuc.

28.  Since the Tribunal finds that the super fee is not a now claim and consequently
no amendment of the Claim is required, the contentions of Canada regarding )
serious prejudice are not strictly relevant. Nonectheless, the Tribunal would
have been sympathctic to a request for an extension of time to remedy real
prejudice. However, the Tribunal notes that the issue has been on the table
since januaty, 2000, when thc Memorial was filed, that Canada delivered a
substantial response in its own Counter Memorial, that Canada has long since
received all of the Investor's documents relating to the issue, and that it still has

almost two and one-half months to work on its Counter Memorial concerning

¢ It must be remembered in considering the positions taken by the State Parties, that if
their arguments prevaijled, it would still be open to the Investor to institute a now claim to ke
handled by a new tribunal. It is difficult to sec how the aims of Article 1115 would be
furthered by resort to this duplication of effort.
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the currenc phase of rhin Arhitration, which presumably will address dhe Issue of
the supey fee under Articles 1102 and 1105.° Undey thess circumscances, the
Tribunal docs noe belicve that Canada has demonstrated sericus prejudics.

29.  Por the foregaing ressony, the Sribunal refuses the relief requesced by Canada,

G Yo

The Honewrable Lord Dervaind, PJaiding Arblirator

Dated: A“ju\'t— 7!;2000

' Por the swoidancs af doubs, golwithstanding paragraph ¥ of Procedural Order 9 daecd
[uly 11, 2000, Canada will, in its Counter Mcmn:EI, b m?idad  addeevs ey applicatlon of
Astcle 1102 1 the super fes irrespesrive of whether e fovestor makes suy convments ugdar
pasagraph 7 of that Order, and the Inveacor will bo entiied i address the fopus fo b
Supplemental Memarial 2 provided in paragreph 11 of that Ordes,
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