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L. THEBREACHES OF THE NORTH AMERICAN FREE TRADE
AGREEMENT AND O FTHER RELEVANT PROVISIONS:

A It is respecdfully submitted that Canada through and by the actions and conducr
of the British (bl_umbia Government (BCG) and, in parricular, by the actions and conducr uf
| tf;c Office of the Attorney General of the Province of British Columbia from July, 1996, to
ﬁovcmbcr, 15998, liavc violated the Articles 1102, 1103, ] 104 aﬁd. 1105 of the North

| American Free Trade Agreement (NAFTA).

' B_i It 1s respectfully submitted that Canada through and by the actions of the BCG,
‘with the assistance of the Office of the said Arorney General, from 1989 to 1995 violated
Articles 105, 407, and 1602 of the Canada US Free Trade Agreement (CUSFTA) and

Article XI of the General Agreement on Tariffs and Trade 1994 (GATT).

C. It is respecdully submitted that the BCG, with the assigtance of the Office of the
‘said Atrorney General, secretly and contrary to the domestic law of the Province of British

Columbia, violated and circumvented the provisions of the Water Act,
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11 SUN BELT RESPRCTFULLY SUBMITS THE FOMJOWLNG JSSUES AND

- JACTUAL BASIS IN SUPPORT QF ITS CLAIM;

;OVERNMENT POLICY EAVOURS WATER EXPORT
1. In the early 1.98D's, the BCG developed and published a policy supporting the export of
sdrplus‘ fresh water in bulk by marine transport. Under the Water Act all water in the
: priovinvcc. was owned by the Provincial Crown, the BCG. Interested parties were ensitled to
aéply to the Controller of Water Rights for licences to take water from coastal strcams and

rivers for the purposes of export by marine transport,

| Mz.smmx_gmp_&s ONE J.C. COMPANY
. 2; In 1986, the BCG made a secrer agreement: wich W.C.W. Wcstcm Canada Warer
:in;m:crpri.sr:s Led. (WCW) giving that company special rerms of access to provincial warer for
CXPOIT PUrposes,
3 In 1988-89 southern California was in the sixth year of the worst drought: in its recorded
l1lfsnory and was is desperate need of additiona) fresh warer supplies. The City of Santa Barbara
expressed an interest in water to be deljvered from marine tanker. WCW wished to enter this

~marker but the terms of the 1986 agreement made jis enwry into the bulk water market non-

- competitive.
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4 On September, .25* 1989, the BCG made a new, but still secrer, contract with WCW
:which gave WCW acﬁc.ss to water owned by the BCG at pricés wel) below those authorized
by the Watey Act and sccretly set up WCW ’as the favoured entity to satisfy the emerging bulk

‘water marker.

5 The September 25, 1989, agreement was a circumvention of the domestic law of B.C.
which governed the granting of licences to take water from streams or rivers for expors
'vpurposcs. 'The agreement: was also a violation of the CUSFTA and the GATT. This opinion
hfus been confirmed by Canada's largest law firm, McCardiy Tetrault, in a legal OPINION
.obtained in December, 1997. The Seprember 25, 1989, agreement Wasi drawn secretly in the
iomccs of the Attorey General in conspiracy with other Ministries of the BCG and remained

‘hi;ddcn unti) identified by a private jnvestigator in May, 1997.

THE VANCOUVER STQCK MARKET PLAY

6. On September 29,' 1989, four days after the execution of the secret agrecment, there was
a private placement of 4.3 million shares and warrants in WCW which witnesses report went

: to offshore accounts in the Cayman Islands. This was probably insider trading a pay off, or

| a bribe and most Jikely all three. There has never heen an investigation of these dealings by

any Canadian authority or the BCG.
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: 7'f The trading paftem of the stock of WCW then followed the classic pattern of “punp and
| dﬁmp" on the notorious Vancouver Stock Exchange (VSE) strongly su ggesting that windfall
p;{oﬁt‘s were made by thos¢ who benefited from the secret agreement, Finally, when WCW
| ﬁl‘cd. for bankruptey in 1993 it was no longer a Canadian owned company and 91 % of jis

sharcholders were US ci._tizcns who lost all of their investment.

: 8. The reputation of the VSE was so bad in 1989 and 1990 that Premicr Glen Clark,
who was then am m_cmbcr of the opposjrion. in the lcgijsl.am.rc stated thar the "VSE WAS
'INFESTED WITH CROOKS, CRONIES, DEPOSED, DICTATORS AND THE

'MAFIA", Mr. Clark became Premicer of the provinee in 1996.

9. As part of juis background investigation, SUN BELT has identificd several
individuals connected o criminal activiries in the United Stares who had tics ro WCW. These .
include Mr, Eddie DeBartolo who recently pleaded guilty to engaging in corrupe practices

with former Loujsiana Governor, Edwin Edwards.

THE SUN BELT - SNOWCAP JOINT VENTURE
10. In 1990, SUN BELT from Santa Barbara, California, and Snowcap Waters Lid. of
Fanny Bay, British Columbia, formed a joint venture partnership to develop opportunities in

the emerging bulk warter industry, Snowecap held one of six existing export licences for bulk
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~water. Representatives of the BCG gave SUN BELT false and misleading advice abour the
rerms of its relationship with WCW and encouraged SUN BELT to continue w develop the

market for bulk water in California notwithstanding that it secretly favoured WCW.

1.  After an international tender process, the City of Santa Barbara decided that jr
would opt for desalinization but the Mayor, Ms. Sheila Lodge, took the time to comment that
the City rejected tankering, in part, because she didn't think the goveriument of BCG could be

~trusted. Her words were prophetic,

12,  The forces behind WCW had lost their first chance to become the big players in the
crﬁ.crgi:v g bulk water industry but they soon had another chance when the nejghbouring

District of Goleta decided to look into the tankered water option.

18, Month after month, the BOG delayed the processing of the application for an
expansion of the water export Jicence held by Snowcap Waters Led, SUN BELT's Canadian
partner and intended source of water, yet made assurances t0 SUN BELT, Snowcap, and

“Goleta that the licence would be granted in time to meet the requirements of Goleta,

14.  Documentary evidence exists to prove that the Snowcap application had mer all land

use and environmental concerns and that all the usual requirements for approval of the
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Snoweap licence expansion had been met.

!
15. On March 14, 1991, Goleta announced that SUN BELT had won its

_in‘itcrnation 3l competition to supply fresh water by tanker. Within days, officials from B.C.

told the officials at Goleta that they would not get any water unless they bought it from
wew.

|

16 ~ On March 18,1991 the BCG imposed a temporary moratorium on the issuance

“of new or expanded water export licences, including the Snowcap application, but grasid-

farhered the WCW position leaving WCW as the sole entity able to satisfy Goleta, SUN

t

BELT was told that if it wanted water it must buy from WCW. The moratorium was
- extended and then made petmanent. McCarthy Terrault also advises that the moratorium wag

: - Cus II' 74
a:further viofation of’ym" A and GATT.
17. in recrospect dt is now evident thu furces widia Jie DO govariuwment porvenrad
{
their own domestic law and broke international trade agreements in a covert attempt to confer
~ amonopoly position on WCW.

i
1
!

| THE WATER MARKETS : A WORLDWID, NEED

1'38. The need for fresh water around the world. is cvi.dcnt. Sixty (60%) percent of the




i
1
!
; 9

} .

world's popularion do not have adequate supplies of clean fresh water for drinkin g PUFpPnses
- and there is ample evidence from the public record of critical needs in specific areas of the
world.

19 After the BCG imposed the moratorium, Goleta abandnned the tankered warer option

- stating that it could not trust the BCG and Canada. However, Goleta took alternare measures

1o address it water issues.

a, Golcr:a joincd with Santa Barbara to construct the first desalinization plant
the Unncd States at a cost of 330 million (USD). Aldhough the plant was
'oomplttcd it suffered from costs over-runs and never pl oduced a dl O)p of warer

due to the high production costs.

b. Goleta then joined with fifteen surrounding communities to construet a pipeline
at an over all cost of $900 million (USD). The pipeline was completed in 1997,

and will not address the Jocal needs if there is another drought.

20.  The fac that these expenditures of public funds were made to address its water needs
proves that Goleta would have entered a contrace with SUN BELT if the BCG had not

réversed its policy at the Jast moment.
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21, There are 33 million people in California. It is the fastest growing state in the

Uhited Stares and it is expected to double in population within 25 years. Two thirds of those
pdople live and wil) Jive in an area that js a desert where the ground warer js depleting and new
i w%utcr resousces cannot be found. State officials predict that even with proposed conservation

measures there will be a shortfall of 4 million acre feer of fresh water per annum at that time.

e S

22. Thesmarket for bottled water in the United States is estimated to have annual retail sales

| oﬁl §4.6 bdhnn in annual retail sales with one half of that in California. SUN BELT was poised
| r.a‘ capture a s:gnﬁcam portion of this marker with supeno: quajny Canadmn water.

|
2} : SL\’C! al markets had been identified in Asia but couId not be developed due aylack

of an adequare source of fresh water.

2. Recent dcvclopmcnts in the world wide water market show chat the SUN BELT vision
!

was correct, For example .

a. Enron Corporation, Houston, Texas, paid $2.). billion to purchase 3 privare

. warey company in England so that it could position itself in this emerging and

important business opportunity.
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% b.. | 1S Filter Company, Palm Springs, California, purchased Culligan Water for
I §1.2 billion as part of a consolidation program of its plans for growth in this
! industry.

THE SETTLEMENT OF THE CANADIAN CLAIM

7ir3 In January, 1993, Snowcap and SUN BELT filed a lawsuit claiming damages against
‘ch?c government of B.C. In July, 1995, the B.C. government: asked the two companies 1o
;é\gbmif their claims for an honourable and. negotiared 5?:&](:1%@1&

'2-76. | At the request of the B.C. government, the negotiations in regard (o the smaller
'cl;ajm by the Can_:.xdian entity wc_ré handled firsc and proceeded to a fair and honograble.

satdement.

7. In July, 1996, the Canadian claimant was settled with a cash payment approved
by BCG and representations were made to continue to negotiate with SUN BELT ro reach
-,

~ afair and equitable resojution of the SUN BRLT claim on principles similar to thosc on relied

_o+) to achieve a settlement of tlie Snoweap claim.
!

THE ABUSE OF THE AMERICAN CLAIMANT BY THE BCG

28 Under Premier Glen Clark, who is known for s anti-American ractics, the BCG has
I
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-~ refused to negotiate with the American company and. has forced SUN BELT into costly

 litigation where the BCG has adopted the tactics of delay, harassment, concealment, and

absauction. Examples of these tactics are as follows:

b,

The BCG delayed answering to critical pre-tfal interrogatories for a period in
excess of six months. The answer finally provided was false and the BCG has

ignored all requests that it provide a proper answer.

The BCG identified only 364 documents in two list of documents provided
under the Rules of Court while it concealed the existence of a further 8,800
documents. By contrast, SUN BELT Water spent months compiling a list over

55 pagcs‘ Jong identifying over 80,000 pages of documents in jts files.

Through the BC Precdom. of Information Program, SUN BELT Jearned thar
the Accomey General had over 6,000 documeyies related to the matters in issuc
in the proceedings in its own files, not the 364 documents identified. In
addition there weye another 2,800 documents located by SUN BELT in‘other

Ministries.

The BCG has refused to comply with jts obligations under the Rules OF Court



~

13
to identify documents in respect of which privilege is ¢laimed and rhe grounds -

for such privilege.

The BCG concealed the critical Scptcmbcr 25, 1989, agreement until SUN
BEL’_I‘ learned of its existence in May, 1997, The document was Jocated in the

files of the Attorney General after false evidence was given as to its exdstence.

Premier Glen Clark's office has on two occasions, since October, 1996,
written to SUN BELT advising the fzastru;tion had been given to Jegal courtsel
fo commence negodations for sctr:lemcﬁl: or to respond to proposals for
seetlement. Legal counsel at the Attorney General's Office have ignored the
Premier's instructions. Alternatively, Premier Glen Ciarlc is being dishonest

with SUN BELT in his representations.

The BCG Jawyers applied for and obtained an Order requiring SUN BELT o
post 2 bond as security for costs before it would be permitted 10 continuc legal
action. The Order was cffective September 30, 1997. The Order requires SUN

BELT o Jodge security of $27,800 (CD)but also allows the BCG to make

further applications for increased security for costs as the proceedings continuc.
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h. On various motions, the BCG has threatened applications for costs agamst SUN
BELT or its Legal Counsel in circumstances where such costs arenot warranted
at Jaw.
! .
24> The tacuics of the BCG in the court proceedings are contrary to governing domestic

laiv, international. law and unfair and inequitable to SUN BELT which is seeking a just, fair

and ¢xpeditious settlement of its claim, the merits of which have been acknowled ged by the

BLG

i
t

.

30. The wansparent attempt of the BCG to exhaust the resources of SUN BELT in

| pr!ol.ougcd litigation was revealed when the government lawyer William Pearce, Q.C. stared

"ﬁlﬁila there is merit in the SUN BELT claime we do ot belevs that SUN BELT has the
. asouroes to litigate".

j31‘. The wrongdoing by the BCG was admitted by Mr, Timothy Ieadem, Barrister &
Solicitor, Counsel for the BCG who commented on the dealings of the BCG with WCW “This
: ﬁiﬂ Aors not pass my smell test’ and My, William Pearce, Q.C., who stated there was a "fou/

odour" to those dealings.

!
\
35 SUN BELT has met with what appears to be systemic bias against it in the B.C. Courts.
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"l‘i)c assigned trial judge has denied every pre-trial motion brought by SUN BELT, including
.

many motions brought to force the production of evidence dezmed necessary properly present

ity case. The assigned wia) judge has granted every pre-wial motion brought by the BCG

lawycrn except for the apphcauon in December, 1997, to have the SUN BELT claim dismissed.
T hc ass) gncd trial judge backed off on this motion after he was threatened with a Moru)n that

jhm be removed as a result of a reasonabje apprehension. of bias.
[

:81’}. “he pr occcdmgs m British Columbia were mmatcd in the §uprcmc. Court which is

admmxsu-rcd by the ALtorncv General.  Former cmployccs of r_hc Office of the Atmrncy

1

Qen.cral are now members of the Supreme Court of British Columbia. The trial judge assigned

bv the Attorney General to handle the case has refused SUN BELT the opportunity to examine
fonnu employees of the Attorney General's Office including some who are now mem! sers of
| tl’}e judiciary in that province thereby denying SUN BELT to opporrunity to obtain the
evidence neccssary to pursue 4 fair and. equitable hearing in the Supreme Courc of British

- Columbia.

) : %4 The treatment provided to SUN BELT by the BCG and by the B.C. court system

" administered by the BCG is neither fair nor equitable, especially when examined in contrast

_ to open and rational approach that was adopted by the BCG in refation to the Canadian entity,

i

S?uowcap Waters Led. This treatment violates Articles 1102, 1103, 1104, and 1105 of the
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'IJ:IL SUN BELT INN VMM&QQLAM

35 In 1990, SUN BELT was established as 2 single purpose company and represented a

0
: pnvate enterprise initiative ro address the critical need Eor additional supplies of fresh water

m! Southern California, Nevada, Arizona and Baja Cah’forn_ia - Mexico. This initiative also

!

- rc-:!licd on the clearly articulated BCG policy to support the export of its surplus fresh water by

nlarinc ransport.  As of 1990, the BCG had confirmed its policy by issuing six licences ro
] | |

| c;bvort water and a further nineteenl 9 were under considerarion.
" : .
|
3%’»’. In addition to its relationship to its Canadian joint venture partner, SUN BELT entered
i | .
i . ' ' .
amumber of strategic corpotate alliances ro address the Jarge scale capital and infrastructusce

.
1
|

requirements necessary to deliver water from Canada by marine tanker to the United Stares

; a})d Mexico.

|

!

.
37, SUN BELT Chairman and Chief Bxccutive Officer, Jack B. Lindsey, of Santa Barbara,
Qa.lii"omia, is an engineering graduate from USC (Berldey) and holds an MBA from Stanford
qnivcrsity. Mr. Lindsey had extensive business and government experience which uniquely
‘ q_‘uaJiﬁc:d. him to assembly the team of corporate allies. This experience included service as an

d’fﬁcc: in the US Navy and as Legislative Secrerary to Governor Ronald Regan. SUN BELT'

|
i
l
,'
!
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l’xg;csidcn_r, Richard P. ;Scllu.lcr, an engineer and cconomist with extensive experience in the o1l
A .
, mjdusny, was uniquely qualified to transfer the technology in respect to the marine transport
‘oi?" liquids from the oil industry 1o the emerging water mdustry.  Mr. Schuler 15 now the
| President of Plasma Inc. a high-tech energy development com pany located in Burte, M.m.u rana.
38 In co-opcxradén with The Bank of America, SUN BELT developed a business and
;ﬁjjlanci.a.l plan. The Bank of America had committed itself to ﬁnmcin,g the venrure and
¢>§prcsscd. a serious interest in an egquity position.

?_
| 39 Among the corporate allies were notable companies such as Montgomery Engineering
of Pasadena, California, 'T.K Shipping, an NYSE Company with world hcadquart;zrs in
;Viancouvcr, B.C. and Scientific America International Corp (SAIC) of Sanra Barbara,
_Oialif'or.nia a majorlcx:n,vimnmcntal assessment group. Several prominent US businessmen

agrccd to sit on the board of directors of SUN BELT to provide guidance as the company

| 'movcd, forwasd.

4. In a documented briefing submitred to the BCG in December, 1995, SUN BELT
estimared that its jinvestment Ioss including cash expenditures, credit card debr, accrued salarics
ahd obligations was $3.4 million (USD). This figure did not include interest on the Jost use

of the funds, managerial time and expensc in pursuing the claim for compensation and Jegal
?. :

i
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| .
fees and disbursements, lost profics on the contract awarded by Golera, the lost opportuniry
identified in 30 target markets in various stages of negotiation, the Jost bottled water

“opportunity with superior Canadian water and the market. opportunities in the Pacific Rim.

'Y ~..=_' POIITICAL SUPPORT:

| 4] Inthei interests of obtammg an fair and honourable rcsolutnon withour the t.xpcnsc and
: dr%:lay of litigation SUN BELT sought and received the support of Senators Dianc Beinstein
zmd Barbara Boxer of C_ajifomi,i, and Senators Ted Stevens and Frank Murkowski of
A?aslcsm All of these Senators have asked the White House to loolk into the obvious unfﬁh- and
:.iJ{cq_uji:ablc trcat:m:nf of an American corporation by the BCG in contrast to the honourable

and decent manner in which the BCG treated its Canadian counterpart which was in the

identical factual and Jegal situation.

42, Inresponse to the political intervention of the Executive Office of the President of
the United States, the Office of the United States Trade Representative in the White
House has advised SUN BELT that the matter would be raised on the bilateral agenda with

Canada. To date, there has been no response from the Canadian government.

4-% In Auguse, 1998, SUN BELT and its lega) Counsel gave a briefing to staff witly the

U nited States Senate Foreign Relations Committee outlining how Canada, thr ough the
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'adfti,ons and conduct of the BCG, had violated the CUSETA, the NAETA and the GATT and
} .

thereby caused harm 1o a US Corporate Citizen and its shareholders and creditors,

44 Due to the fact that the circumstances strongly suggest a crime was committed by
| persons connected with the BCG, SUN BELT reported to facts to the Attorney General for
Rritish Columbia, the Honourable Mr. Ujjal Dossanjh but, to the knowledge of SUN

'BELT, no investigation. has been initiated.

:

46 | | Due to the féct thar it appears thac U§ Citizens may have heen engaged in 69rru.p1:
practices with the BCG, m violatdon of the Foreign Corrupt Pract'ic‘cs Act, SUN BELT
récenﬂy reported the matter ro the United States Secret Service of the Office of the Unjted
S?atcs Treasurer and the Federal Bureau of Investigation an afm of the Attorney General
of the United Statcs. SUN BELT has been informed that an investigation js in a prelinninary
: Sqagc.

| 46 SUN BELT thereby believes that it has cxhaustcd every rcasbnahlc avenue of recourse

~ except the investor dispute mechanism under the NAFTA and therefore delivers this Notice

oi*];m:cnt to Submi;"_a_glg'm for Arbitragion under Chapter 11, Article 1119 of the NAFTA.
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- OL THE RELIEF SOUGHT AND_THE AMOUNT OF THE DAMAGRS

1. SUN BELT proposes that a resolution can be reached through "principled” negotiations
leading to a monctary sertlement that recognizes the interests of both parties in accomplishing

~ a fair and equitable settlement to the controversy,

| 2! SUNBELT proposes that a resolution of the dispute should be based on a principled basis |
" axﬁd submigs that Canada should honourably acknowledge that the actions of the BCG have
: rc'su,li:c.dv in aloss in value to SUN BELT tha, in principie, should Ec mcésurcd by reference
v' to the value of the busin,cs‘s that would have arisen had the actions of the BCG not taken place.
' The value of the business should. be assessed on sound financial principle by measuring the
: li!ccly value of the business at this time, 1998, had SUN BELT proceeded with the plan which
| was relied upon by jts investors and the Bank of America in assessing the value of the

“business in 1991. Based on this principle the valuc of the business is derermined as follows;

a. The SUN BELT Ten Year business plan as finalized in the report daged June 9,
1991 using the Bank of America approved financial mode] demonsirated an

average net after tax annual carnings of US §26.3 million in the fifch year.
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In addition, the forecast net after cax annual earnings for the bottled water
corporation operations demonstrace 1S $20.5 million for a total of US $46.8

million in the fifth year.

As an indication of "good faith" in negotiations and in the interest of advancing
our efforts to find an amicable resolution SUN BELT will withdraw the bottled
water portion of the claim reserving thc right to r.c-inuoducc same if the mareer
proceeds to arbitx_'atioﬁ. Further, fbr vdvc‘s:mnc.rcason'no claim has been made
for the Jou: hppnrfuniry in the Pacific Rim markets a viable markcr_waitiﬁg to

be dc.v,clopcd..

The value of the business in the capita) markets would be measured on a
multiple of carnings basis, SUN BELT believes that the approximate carnings
mu)_tip.]c ranges berween twelve (12) times net after tax earnings on the Jow end
and twenty five (25) times earnmgs at the high end. Thesc multiples produce

a vajue range of between US $315.6 million and US $657.8 million.

The actual claim against the BCG was revised when the BCG refused to
negotiate and is in excess of $468 (UUSD) based in the inclusion of the bottled

water opportunity, the Pacific Rim markets and an carnings multiple of ven (10)
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! times carnings.

3. SUN BELT acknowledges that its Joss or damage should reflect the percentage of the
* value of the business that would have been its net equity interest in the business havin gregard

to the need ro obrain outside capital to finance the business.

e The Bank of America mode) estimated the capital required for the business
approximately US §1 15.5 Million would have been financed with a debr to total
capital ratio of 0.85 with the resuitant required equicy and subordinate debt of

approximately US §16.4. Million.

£, SUN BELT estimates that its interest in the business would have been dijuted
by approximately sixry seven percent (67%) leaving a net equity position of

thirty three percent (33%).
14 The present value of the present SUN BELT interest in the business that wou)d
have been created had the BCG action not been taken ranges berween US

$105.2 and US §219.5.

3. SUN BELT has received. legal opinions thart. the moratorium on the granting of
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~ ljcences for the export of fresh water imposed by the BCG under an Order In Council was

S

hcgal and a violation of the CUSFTA and that the restrictions on the size of containers in

| wluch watcr may be exported from British Columbia xmposcd by the BCG with the epacument

| (lr the Water Protection Act in Junc, 1995, arc a violation of NAFTA and the GATT but,

!
a?t this stage, is not seeking that those provisions be sec aside,

[

i

4, SUNBELT chpé_chqu requests from CANADA no less favourable treatment than ir

o4

Loords, in Jike circumstances, to investments of its own investors as. CANADA agreed jt

ould provide under the provisions of Asticle 1102 of the NAFTA. | ,

51 SUN BELT respectfully requests from CANADA no less favourable rreatment than it
accords, i like ciraumstances, to investments of its own investors as CANADA agreed it

‘would provide under the provisions of Article 1103 of the NAJFTA,

6 Finally, SUN BELT respectfully requests from Canada the fair and equitable treatmenr

ﬂ:ét CANADA agrbcd it would provide under the provisions of Article 1105 of the NAFTA.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

TOTAL F.RI

;_
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B
RATED THIS 2711 DAY OF NOVEMBER, 1998.

|
" JORNT. CARTEN
OUNSEL FOR SUN BELT WATER, INC.

SIUN BELT WATER, INC.
ICTORIA COURT STATION
. BOX92229
' JANTA BARBARA, CALTFORNIA
- 98190 y

- TEL 805 966 5928
FAX 805 963 0982
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