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The Investor makes the following submission on the issues raised by the Petition of the Canadian
Union of Postal Workers and the Council of Canadians.

PART ONE: INTRODUCTION

1. The Canadian Union of Postal Workers and the Council of Canadians (the “Pctitioners™)
presented a petition dated November 8, 2000 to this NAFTA Tribunal requesting:

a) standing as a “"party” o this arbitration;

b) in the alternative, intervenor status, together with:
1. - full disclosurc of all submissions made to the Tribunal, as if the Petitioners

were disputing parties or a NAFTA Party; and

1. the right to wmake subwmissions on the place of arbitration and on
jurisdictional matters.

2. Further 1o the directions contained in Procedural Decision No. 2,' the Petitioners
submitted an amended Petition” to this Tribunal on May 10, 2001, requesting:

a) standing as a “party” to this arbitration:
b) in the altemative, intervenor status as “amicus curiae” together with:
. full disclosure of al} submissions, memorials, witness statcments, experts

reports and other material submitted to the Tribupal: and

ii. the right to make submissions on, inter alia, the place of arbitration and on
Jjurisdictional matters.

' April 17. 2001,

2 The Investor notes that in their Petition, the Petitioners have adopted the use the term “panty™ or
“partics” as set out jn the UNCITRAL Rules. without distinguishing between “disputing partics™ (i ¢.. Canada and
United Parcel Service of America. [nc.) and “NAFTA Parties”, (i.¢.. Canada. the Umited States of America and the
United Mexjcan States). For clarity. the Investor will use the terms “disputing party™ and NAFTA Party, or non-
disputing NAFTA Party. throughout this submission. Similarly, the Petitioners have sought both to intervenc as a
“party” as well as “amicus curiae”, The Petitioners appear to confuse “party” status with that of “amicus curiac™.
Since these are terms of art in Canadian and US municipal Jaw. the Investor has been careful to use these terms in 4
fashion consistent with intemational law.
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"The issues for this Tribunal, and the Investor’s position on each of them, are as follows:

a) Does this Tribunal have jurisdiction to grant “party” status to strangers 1o the
- arbitration? The Investor submits that it does not.

b) Docs this Tribunal have jurisdiction to grant umicus curiae slatus 1o strapgers to
the arbitration? The Investor submits that the Tribunal may have such
jurisdiction. in appropriate circumstances, on receipt of adequate material
warranting the grant of such-status.

¢) 1f the Tribunal has jurisdiction (o grant amicuys curiae status, should such status be
granted on the basis of the Petition and Amended Petition, and, if such status is to
be granted, what is the proper scope of any anticus curiae brief to be received by
the Tribunal? The Investor submits that, on the basis of the material filed by the
Petitioners, amicus curiae status should not be granted at this time, but that the
Tribunal might consider granting leave to rcapply in the future, on proper material
being submitted, If amicus curiae status is granted, the amicus cannot be entitled
ta attend hearings or to be provided access to any of the material filed with the
Tribunal, but ought instead to be limited to providing a written submission,
limited to no greater than ten (10) pages, on the specific issue which the Tribunal
might determine 10 receive such a brief.

The Petitioners’ submissions advance many novel interpretations of both the applicable
law and of the NAFTA. To the cxtent that the Petitioners rely on Canadian municipal
law to advance their position, the Investor’s simple response is that such municipal law is
irrelevant, given that this arbitration is conducted under the NAFTA, the UNCITRAL
Arbitration Rules and international law, and not under Canadian law. Similarly, no
response from the Investor s necessary regarding the Petitioners’ lengthy submissions
containing assertions about what the Investor’s case is, or is not about, or speculations
about what the Canadian government’s potential response to a finding of hability against
it might be. Such misinformed speculation does not advance the proceedings, but rather
demonstrates clearly that the Pctitioners, on the material presented so far, would not
materially advance this proceeding.
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PARTTWO: ARGUMENT

This Tribuna) does not have jurisdiction (o grant party status to strangers to the
arbitration

6.

This Arbitration is governed by the NAFTA” and the UNCITRAL Arbitration Rules (the
“UNCITRATL, Rules”). Unless something can be found, in either those Rules or

Chapter 11 of the NAFTA, that grants this Tribunal the power to accord status as a
“party” or “disputing party” to a stranger to the arbitration then the Tribunal has no
jurisdiction to do so. The Investor submits that there is no such power given to this
Tribunal by either the NAFTA or the UNCITRAL Rules. Accordingly. the petition for
“party” status must be dismissed.

NAFTA Chapter 11 deals with “Settlement of Disputes between a Party and an [nvestor
of Another Party™. An [nvestor bripngs its claim against a NAFTA Party pursuant to
requirements set out in NAFTA Articles [116or 1]17, 11]9, 1120, and 1121. The
arbitration 1s conducted on the basis of the consent of the disputing parties. Under
NAFTA Article 1121, the Investor confirmed its consent in writing to the arbitration,
while NAFTA Article 1122 confirms that each of the NAFTA Parties have consented 1o
claims being submitted by Investors under the procedures set out in the NAIFTA Chapter
11,

The Investor docs not consent to the participation of the Petitioncrs, or either of them, or
of any other third party, as a disputing party or with any analogous status. Nor does the
Investor consent to the disclosure to the Petitiopers of all submissions, evidence,
pleadings or any other material provided to the Tribunal, or to their making submissions
on the place of arbitration, jurisdiction, or any other matters. Thus, unless the Tribunal
has a specific power to allow such participation absent the consent of the disputing
partics, the Petition must be denied.

The Petitioners have been unable to point to any provision in the NAFTA which grants
the Trnbunal the jurisdiction to make the requested order. Indeed, the Tribunal in
Methanex and the United States of America, discussed by the Petitioners in their
submission, considered that proposition to be self evident. In that case, the Tribunal was
asked to consider petitions sceking lcave to submit amicus bricfs, rather than, as here,
where the Petitioners seek status as disputing parties. The Tribunal, however, in
considering that question, made important observations relevant to the cxistence of a
Jurisdiction to add “disputing parties”.

In determining whether it had the power to allow umicus submissions (which the Investor
discusses more fully below). the Tribunal noted that the only possible source of

" NAFTA Articlc 1135,
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jurisdiction was Article 15 of the UNCITRAL Rules.’* Implicit in that conclusion is that

there was nothing in Scction B of Chapter 11 of NAFTA which would grant that power,
or, correspondingly. the power to add strangers to the proceeding as disputing parties.
Thus, the Tribunal concluded:

The Petitioners® requests must be considered against Article 15(1) of the UNCITRAL

Arbitrgtion Rules: end i1 iy not possible or appropriare 10 look elsewhere for any hroader
e

power or jurisdiction.”

The implications of the Petitioners® submission are significant. To permit party status for
what are in substance intermeddlers seeking 1o advance their own political agendas would
be inconsistent with the rights of limited participation which the NAFTA has expressly
provided, in Articles 1127, 1128 and 1129, for the non-disputing NAFTA Parties, in this
case the governments of Mexico and the United States of America. While these NAFTA
Parties are entitled. under Article 1129, to receive the evidence and written arguent of
the disputing parties. their ability to make submissions is stnictly confined to questions of
interpretation of the NAFTA. Itis thus apparent that the drafters contemplated third party
participation in NAFTA arbitrations and chose to limit those rights to those granted to the
non-disputing NAFTA Partics.

Moreover, the Petitioners would have this Tribunal accord them a greater status than is
given to subnational governments of the NAFTA Parties. Indeed, an issue has arisen in
two previous NAFTA Investor-State claims over the nights of NAFTA Parties 10 share
information received in the course of an Investor-State arbitration with others, including
their subnational governments. The Tribunals have been clear that the NAFTA docs not
accord rights of access to information relating to such proceedings to the subnational
governments. Not only, therefore, are the Petitioners seeking greater rights than the non-
disputing NAFTA Partics posscss, but they are secking greater rights than the subnational

* Anticle 15(1) of the UNCITRAL Rules statcs os follows:
Subject to these Rules. the arbitral iribungl may conduct the arbitration in such manncr as it
considers appropriate, provided that the parties are tregted with equality snd thal at any slage of the
proceedings cach party is given o full opportunity of presenting its case.

There is no provision under the UNCITRAL Rules expressly permitting this Tribunal 1o allow persons

not party to the arbitration agrecment to participate in fhe arbitration as disputing pacties. The Investor notes that the
Petitioners have not referred to any ather provision of the UNCITRAL Arbitration Rules bﬁyond Anu.lc 15 which
would provide the jurisdiction they dsbcrt thl';, Tnbundl pmscﬁcs

¢ Methanex Corporation and the United States of A meri('a, Decision uf the Trilnna] on Pe/i/{'un;illj'a)i:

Third Persons To Intervene ax “Amici Curiae”, Janyary 15, 2001. at para. 25 (“"Methanex—Amicys Icision™).

v
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governments of any NAFTA Party, irrespective of whether the NAFTA Party is a
disputing party or not.”

12.  Thus, the Investor adopts the analysis of the Tribunal in the NAFTA Chaptcr
1 I/UNCITRAL arbitration Methanex Corporation and the United States of America,
Decision of the Tribunal on Petitions from Third Persons To Intervene as “4mici
Curiae” which clear]y found that Article 15(1) of the UNCITRAL. Rules does not grant
the Tribunal the power 10 add further disputing parties.

Article 15(1) is imended 1o provide the broadest procedural {lexibility within fundamental
safeguards, to be applied by the arbitration tnibuna) 1o {it the paniculur needs of the particular
arbitration. As a procsedural provision, Rowever. it cunnor grant the Tribunal any power 10 udd
Jurther disputing pariies to the arbitration. nor to accord 10 persons who are non-pusties the
subsranrive starus. righty or privileges of v Disputing Party. Likewise, the Tribunal can have no |
power to uccord o any third person the subsiansive rights of NAFTA Partics under Arvicle 1128 of
NAFTHA.

Jis thuy self evident that if the Tribunol cannot directiy, without consent, add another
person as a party 1o this dispute or treat a thivd person as a parn: 1o the arbitration ar
NAFTA. iris equally precluded from achieving this result indirecth: by exercising o power
over the conduct of the arbitration. Accordingly, in the Tribunal's view. the power under
Arvicle 1501) must be confined to procedural matiers. Treating non-parties us Disputing
Parties or as NAFTA Purties cannor be maners of meve procedure: and such matters
cannot fall within Aiticle 15(1) of the UNCITRAL Arbination Rules.”

13, Accordingly, the Investor submits that the Tribunal must reject the Petitioners’ request
for standing as disputing parties.

In Pope & Talbot and the Government of Cunade, the Tribunal sustained the Investor’s objection to
Canada’s practice of making protected documents available 10 Canada’s provincial and territorial governments. The
‘Tribunal stated that such documents could only be disclosed to “the limited class™ of persons referred to in a prior
procedural order (namely. the Investor and Canady), and that this class “docs not include the ten provinces and three
territories™: Pope & Tolbot and the Goverament of Canada, Decision of February 14. 2000, at para. 6. Similarly. in
S$.0. Myers and the Governmenr of Canada the Tribunal, considering the samc issuc, fourl thut: “On the plain terms
of the Treaty. CANADA is the *Party’ to the NAFTA. not any of the provinces or territories.” 5.0, Myers and the
Government of Canada. Procedural Order No. 16, May 13, 2000, at para. 14,

Methanex—Amicus Decision at para. 27. 29. (Emphasis added).
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This Tribunal may have jurisdiction (o receive amicus curiae briefs, but on the material
before it, it ought not to receive them from these Petitioners

14.  The Investor does not dispute that this Tribunal may have the procedural power to receive
an umicus submission from a third party under Article 15 of thc UNCITRAL Rules.

15.  That power, however, is not unconstrained. For instance, Article 25(4) of the
UNCITRAL Rules states that: “Hearings shall be held in camera unless the parties agree
otherwise.” The Investor’s position is that this arbitration should be held in camera and it
has not agreed otherwisc. Accordingly, the Investor submits that this Tribunal lacks
jurisdiction to permit the Petitioners to attend hearings, and, because the exchange of
evidence and memorials in writing is but an incident of the hearing proccss, nor can the
Petitioners be entitled to reccive copies of any documents filed in this arbitration, unless
the disputing parties agree that they can be made public.” "

16.  The Tribunal ought not to receive amicus submissions unless it is confident they will
provide a particular insight into the issues before the Tribunal.'' An application to make
an amicus submission raiscs numecrous complex legal and technical issues, including
whether and how a NAFTA Chapter 11 Tribunal should receive submissions from
persons other than the disputing parties or the non-disputing NAFTA Parties, and who
should be given standing to participate as an amicus curiae and the nature of such
participation.

17. The Investor adopts the reasoning of the Tribunal in Methanex that it must be assumed
that “the Disputing Parties will provide all the necessary assistance and materials required
by the Tribunal to decide their dispute.”'? Accordingly, amicus briefs should only be
submitted in the event that the Tribunal determines the disputing parties are unable 10
provide the necessary assistance and materials needed to decide the dispute.

18.  Further, any determination to accept amicus bricfs ought not to permit strangers to the
arbitration greater rights than those accorded to the NAFTA Parties. NAFTA Article
1128 permits a non-disputing NAFTA Party to have the opportunity to provide their

¥ The Methanex—Amicus Decision Tribunal slso slates, at para. 47, that “...it has no power to accept the

Petitioner’s requests 1o receive materials generated within the arbitration or attend oral hearings of the arbitration.

N

" The Investor will make submissions on the appropriate scope of a confidentiality order in accordance

with whatever procedure the Tribunat establishes 1o address that issue.

W Methanex Corporation and Unired Stases of America, Statement of the Respondent United Stares of
America in Response To Cunada s and Mexico s Submissions Concerning Petitions for Amicus Curiac Sratus.
November 22. 2000 at p. )4. (“Merhunex: Statement of Respondent”).

12 Methynex-Amicus Decision. 8l para, 48.



TRUNE .
»

:‘lll’t-hlul‘ MW noouUL FTHA MU ... 107200000V BJIT4L0TO L ARV L

19.

-7~
views on interpretations of the NAFTA. Non-disputing Parties are not permitted the
right to comment on cvidence, to cross-examine witnesses or to raise new legal issues. In
the absence of the specific permissions included in NAFTA Article 1128, even this
limited form of participation would ot have been possible under the UNCITRAL Rules.
If any amicus submission is to be recejved, it must be strictly limited in scope and not be

permitted 10 raise issues outside of those articulated by the disputing parties — and even

then, such submissions rust be strictly limited to providing an interpretation of the
particular NAFTA provisions as issue.

In light of the fact thal non-disputing NAFTA Parties have been restricted to only making
submissions on questions of interpretation of the NAFTA, if this Tribunal were to allow
amici to make submissions on matters of different scope than the interpretation of the
NAFTA, it could be argued that the Tribunal would also be obliged to similarly permit
non-disputing NAFTA Parties to make umici submissions. This appears contradictory to
the express provisions of NAFTA Chapter 11."% Had the NAFTA Parties intended non-
disputing NAFTA Parties to have the right to niake submissions on matters other than the
interpretation of the NAFTA, this would have been expressly provided for in NAFTA
Chapter 11. Accordingly, the Investor submuits that amici submissions should be
restricted to matters relating to the interpretation of the NAFTA.

Care must a}so be taken to ensure that umicus submissions are not received without sound
rcason to believe that they will usefully assist the Tribunal. Ifa Tribunal were to permit
amicuy briefs liberally, then the proceedings would quickly become unmanageable, as no
doubt the various sub-nationa) governments, special interest groups advocating specific
views such as the Petitioners, and other non-governmental organizations, would equally
seek Lo participate. That would be unfair and costly to the disputing parties, who would
be called upon to respond to potentially voluminous nmiaterial none of which is received
on the basis of their consent.

In any event, the Investor submits that the Tribunal must Jimit the timing, form and
content of any umicus submissions it determines to receive. The scope of the amicus
submissions should be predicated on the objective that the Tribunal “would be assisted by
these submissions on the Disputing Parties’ substantive dispute.™* In other words, a
potential anicus must demonstrate to the Tribunal that its submiission would be not only
relevant, but helpful.

" Mexico raised similar conceros with respect to non-Patty submissions and amicus briefs in the

Methanex atbiteation. See Methanex Corporation and United States of Amevica. Submission of Mexico. November
10. 2000, 4t para. 7.

" Methanex—-Amicus Decision, ul para. 45,

Lagiry
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Applying these tests, it is clear that it is premature for the Tribunal to determine whether
to receive amicus briefs from either of these Petitioners, and if so, on what terms and
conditions.

The lavestor submits that the following factors should be considered in the exercise of the
Tribunal's discretion prior to allowing amicus curiae briefs being accepted in this
arbitration, Befare any amicux brief Is received, the proposed amici must establish in a
meaningful way that they have a real interest in the outcome of the proceeding and that
they have something important to add, of which the Tribunal would otherwise be unawarc
(having full regard to the principle that it ought to be for the parties to determine what
evidence the Tribunal needs to receive to fully appreciate the claim and the defence).
Merely finding the issues in the arbitration to be matters that prospective amici find to be
interesting is au insufficient basis upon which a Tribunal ought to exercise its discretion
to recelve any material [rom a non-party.

The Tribunal should consider the demonstrated expertise as well as the objectivity,
helpfulness and reliability of the material the proposed amici seek to submit. Here, on the
material before the Tribunal. insufficient foundation has been laid to believe that either of
these Petitioners. if granted amicus status, would assist the Tribunal. Each Petitioner
ought to be considered on their own, rather than, as here, in once joint petition where the
relative interests and porentially useful contributions are not cjearly articulated.
Participation as amicuy ought not to be granted merely to provide a platform to advance a
particular political viewpoint.

Specific references were made in the submissions to the Merhanex Tribunal, and in the
Methanex-Amicus Decision, regarding the amicus procedures outlined in the WTO case
European Commumites—Measures Affecting Asbestos and Asbesros Containing
Products.” These procedures included the conditions for those third parties who wished
0 apply for leave 1o file a written amicus brief. Using the example of the Asbestos casc,
an amicus lcave application should include the following elements:

(1) a description of the relevant expertise and experience of the applicant and the
naturc of the applicant’s interest in the arbitration;

(i1) an outline of the specific issues in the arbitration that the applicant wishes to
address:

(i)  adescription of what way the applicar;_@ will make a contribution that is not likely
to be repetitive of what has been already submitted (by the disputing parties or
other amici); and

" WT/DS135/9 (“dsbestoy™). Additional Procedure Adopred Under Rule 16(1) of the Working Procedures

- Jor Appellare Review. AB-2000-11. November 8. 2000.

L
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(iv)  the disclosure of the nature of the third party’s relationship with either of the
disputing parties or the NAFTA Parties.

Any amicus brief which the Tribunal receives ought to be strictly limited in length, (such
as no greater than ten pages) and confined to the specific issue or issues on which the
Tribunal pcrmits the brief 10 be filed. The Tribunal should not receive oral submissions
from a proposed amicuy, vor should the amicus be permitted to either attend at any
hearing or to receive or review any material related to the proceeding except that which
the partics consent to being made publicly available.

Articlc 15(1) of the UNCITRAL Rules provides that the parties be “trcated with equality
and that at any stagce of the proceedings each party is given a full opportunity of
presenting its case.” The Merhanex Tribunal raised this issue in response to the concerns
of the Claimants that a burden would be added to the arbitration if amicus submissions
were presented and the disputing parties were obliged to make submissions in response.
As the Methanex Tribunal stated in its Amicus Decision:

The burden is indeed a potential risk. [tjs inherent in any adversarial process which admits
representations by a non-party thicd person.

The Investor agrces with the Methanex Tribunal that amici should not adduce the
evidence of any factual or expert witness as this would be too great a burden on the
disputing parties.'” In addition, any amicus submission must be strictly limited in scope
and not be permitted to raise issues outside of those articulated by the disputing parties.
The Investor also concurs with the Methanex Tribunal that there is a possible risk of
uncqual or unfair treatment with an amicus process and that such matters should be
addressed as and when such immediate risk arises. As the US noted in its submissions to
the Methanex Tribunal, granting permission to submit an amicus brief should *not
prejudice the rights of the parties or interfere with the efficient advancement of the
proceedings.™"

' Methanex-Amicus Decision, at para. 35.

"' Methanex-Amicus Decision, at para. 36.

Merhanex- Staiemeni of Re.ipmz_c{em. atp. 15,

LI
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PART THREE: RELIEF SOUGHT

The Investor respectfully submits that the Petition to this Tribunal by the Petitioners be
dismissed with respect to the reguests that the Petitioners be given standing as a disputing party.

The Investor submits that the application to provide an amicus brief should be dismissed at this
time, but that the Tribunal might determine that the Petitioners could be granted Jeave to make an
application to submit an umicuy curiue submission, in the manner and at the time determined by
this Tribunal in its discretion pursuant to Article 15(1) of the UNCITRAL Arbitration Rules.

All of which is respectfully submitted.

Submitted this 28" day of May, 2001

Barry Appleton
for Appleton & Associates International Lawyers
Counsce] for the Investor, United Parcel Service of America, Inc.
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As to the Petiticners’ requests that they be allowed to attend hearings and receive copics
of all docurments Sled in the arbiwation, the Respondent’s position was thar the Tribugal's
jurisdiction was effectively restricted by Article 25(4) of the UNCITRAL Arbitration
Rulcs and the Consent Order regarding Disclesure and Confidendiality. It nonetheless
was in favour of giving public access 10 ths greatest extent pussible, and therefore gave
its conscnt to the open and public hearing of all heacings before the Tribunal, supporting
disclogure consistent with the Consent Order. '

V. THE TRIRI/NAL'S REASONS AND DECISION

Pursuant to Articles 1120(1)(c) and 1120(2) of NAFTA and the sgrecment of the
Disputing Partics, this arbitration is goveraed by she UNCITRAL Asbitration Rujes save
insofar as such Rules sre madified by Chapter 11, Section B, of NAFTA. In the
Tabunal’s vicw, there is nothing in either the UNCITRAL Asbitrarion Rulgs or Chapter
11, Seciion B, that either expressly confers upon the Tribunal the povwer to accept amicus
submissions or expressly provides that the Tribunal shall have no sich power.

It follows that the Tribunal's powers in this respect must be inferred, if st all, from its
more general procedurel powers. In the Tribunal's view, the Petitioners’ requests must
be considered against Artide 15(1) of the UNCITRAL Arbitration Rules; and it is gort
possible or appropriste w {60k elsewhere for any broader power or jurisdiction.

Article 15(1) of the UNCITRAL Arhitration Rules grants to the Tribunal a broad
discretion as to the conduct of this grbitruion, subjecr always 10 the requirements of
procedural equality and feimess towafds the Disputing Partias. It provides, broken down
inta numbered sub-paragraphs for ease of reference below, as follows:

“f1] Subject to these Rules, 1] tha arbitral tribunal may conduct tha arbitration
in such manner as it considers appropriate, (3] provided thar the parties are

-12-



27.

28.

treated with equality and that al any stage in the proceedings each party is given
a full opportunity of presenting its case."

This provision constitutes one of the essential “hallmarks™ of an interpational arbitration

under the UNCITRAL Arbitration Rules, zecording to the avaux préparatoires. Article

15 has also been descabed as the “heart” of the UNCTTRAL Arbitration Rules, and its

terms have sincz baen adopted in Articles 18 and 19(2)of the UNCITRAL Model Law
ot Intermnationdl Commercial Arbltration, where these provisions were considered as the
procedural “Magna Carta” of intemational commercial arbitration. Article 15(1) 1s
plawnly 3 very important provision.

Article 15(1) is inteaded to provide the broadest procedural flexibility within
fundamental safeguards, to be applied by the arbitration tribunal to fit the particular needs
of the particular arbitration. As a2 procedural provision, howsover, it cannot grant the
Tribupal ary power to add further disputing parties to the arbitration, nor to accord to
perzons who are nog-parties the substantive status, rights or privileges of a Disputing
Party. Likewise, the Tribunal can have no power to accord to any third person the
substantive rights of NAFTA Parties under Article 1128 of NAFTA. The issue is
whether Article 15(1) grants the Tribugal any lesser procedural power in regard 1o non-
party third persons, such a3 the Petitionars here,

In addressing this issue, there are four principal mattcrs to be considared:

{i) whether the Tribunal’s acceptasce of amicus submissions falla within the general
scope of the sub~patagraph numbered [2] of Article 15(1);

(1) if 50, whether the acceptance of @nicws submissions could affect the equal treatment

of tha Disputing Parties and the opportunity of each fully to present its case, under the
sub-paragraph numbered [3] of Artcle 15(1); '

(111) whether there ars any pr‘ovjq'iuns in Chapter 11, Section B, of NAFTA that modify
the application of Article 15(1) for present purposcs: and '

-13.
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(iv) whether other provisions of the UNCITRAL Arbitration Rules likewise modify the
application of Asticle 15(1) inregard to thin particular case, given the introductory words
of the sub-paragraph numbered [ 1] of Article 15(1).

It 13 convenient to consider cach matter in turn.
) The General Scope of Article 15(1) of the UNCITRAL Arbizration Rulas

The Tribunal is required to decide a substantive dispute between the Claimant and the
Respondent. The Tribunal kas no mandate to decide any other subatantive dispute or any
dispute determining the legal rights of third persons. The legal boundaries of the
arbitratior. are set by this cssential legal fact. It i3 thus self-evident that if the Tribunal
cannot directly, withoul couscent, ardd another person as & party to this dispute or treat a
hird person as a party to the ardirrarion or NAFTA, it ls equally precluded from
achieving this result indirectly by exercising & power over the conduct of the arbitration,
Accordingly, in the Teibunal’s view, the power under Article 15(1) must be confinad to
procedural matters. Treating non-parties as Disputing Parties or as NAFTA Parties cannol
be matters of miere procedure; and such matters cannot fall within Article 15(1) of the
UNCITRAL Arbitration Rulas,

However, in the Tribunal’s view, its receipt of written submissions from & person other
than the Disputing Parties is not equivalent to adding that person as a party to the
arbitration. The rights of the Disputing Parties in the arbitration and the limited rights of
a Non-Disputing Party under Article 1128 of NAFTA are not thereby acquired by such
a third person. Their rights, both procedural and substantve, remaln juridically exacily
the game before and after reccipt of such submissions; and the third person acquires no
rights at all. The legal nawre of the acbleratlon remains wholly unchanged.

The Tribunal considers that allowing a third person to make an amicus submisgion could
fall wathin its procedural powers over the conduct of the arbiwarion, withln the general

scape of Articls 15(1) of the UNCITRAL Arbitration Rules. Tho wording of the sub-
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36.

37.°

G0  Safeguarding Equal Treatment

The Tribunal notes the argument raised by the Claimant to the effect that a burden will
be added if @amicus submissions are preseated to the Tribunsl and the Disputing Partics
seak to make submissions in respoase. That burden is indead a poteatial rigk. It is
inherent in eny adversarial procedure Which admits representations by 2 non-party third
F@fﬂm.

However, at least initielly, the burden in meeting the Petitiozers' written subtnissions
would be shared by both Disputing Parties; and moreover, that burdep cannot be regarded
23 incvitably excessive for either Disputing Pasty. As envissged by the Tribunal, the
Pettioncrs would make their submissions in writing, in 1 form and mubject 1o limitations
declded by the Trivunal. The Petitioners could aot adduss the evidence of any factual or
export witness; and it would not therefore be necessasy for either Disputing Party 1o
cross-examine a witness profiered by the Petidoners: there could be no such witness. As
to the contents of the Petitioners’ writtca submissions; it would always be for the
Tribupal to decide what waight (if any) to attributle to those submissions. Even if any part
of thase submissions waee arguably ta constitute writtes “evideace”, the Tribunal would
still retato @ complete diseretion under Article 25.6 of the UNCITRAL Arbitration Rules
to determiuc its admisgibility, relevance, materlality and weight OF course, if either
Disputing Party adapted a Petitioner’s writtea submissions, the other Disputing Party
could not then complain at that burden: it was always required to meet its oppanent’s

case, and that case, however supplementsd, can form 0o exXyz unfair burden or unequal
grinnsunt.

It would always be the Tribupal’s task, assisted by the Digputing Parties, to adopt
prosedures whereby zny burden in meeting written submisaions from e Pstitioner was
mitigated or cxtinguished, In theory, a-db.imp.zlty could remain ifa point wag advanced by
a Petitianer to which bath Disputing Parties were opposcd; but in practice, that risk
appears small in this arbitration. In any cass, it ig no} 4 risk the size or namye of which
should swallow the gu\eral principle permitting writtea submissions from third persons.

17-
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47.

48.

This is however a difficult arsa; and for prezent purpases, the Tribunal does not have to
decide the point. Confidentiality is detcrmined by the agreement of the Disputing Parties
as recorded in the Consent Order regarding Disclosuce and Cozfidentiality, forming part
of the Minutes of Order of tie Second Proccdural meeting of 7* September 2000. As
amici have no rights under Chapter |1 of NAFTA to feceivs any materials generated
within the arbitration {or indeed any rights at all}, thoy are o be weated by the Tribunal
as any other members of the public. Accordingly materials may be disclosed only as
allowed in the Consent Order. Of ogurse, pursuant to paragraph 3 of thet Order, either
pacty is t libarty to disclose the major pleadings, anlers and awards of the Tribunel into
the public domuain (subject to redaction of Trade Secret Information). That is however a
matter for the Disputing Parties and not the Tribunal.

) The Tribunal's Conclusion

Power: The Tribunal concludce that by Article 15(1) of the UNCITRAL Arbitration
Rules it Ras the power to sccept armicus submissions (in wriling) from each of the

Petitioners, 10 be copied simultanequsly 1o the legal representatives of the Disputing

Partieg, Canada and Mexico. In coming to thiz conclusgion, the Tribunsl bhas not relied on
the fact that amicus submigsions feature in the domestic pracedures of the courts in twao,

_but not throe, NAFT A Parties. The Tribuaal also concludes that it has no pawer to accept:

the Petitioners’ requests to recefve materials generated within the arbitration or to attend
oral hearings of the arbitration. Such materisls may bowever be derived from the public
domain or discloged 1nte the public domain within the terms of the Conscnt Order
regarding Disclasure and Cenfidentislity, or otherwize lawfully; but that is 3 quite

separate matter outwith the acope of this decision.

Discretton: The next issue is whether, in the particular circurnstances of this arbitration,
the Tribunal should decide that it is “appropriate” to accept amicws submissions from the
Petitioners in the exercise of the discretion under Article 15(1) of the UNCITRAL
Acbiteation Rules, At this early stage, the Tribunal cannot decide definitively that it would

21-
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30.

Sl

be assisted by these sudbmissions on the Disputing Parties’ substantive dispute. The
Peritions set out the credenrials of the Petitioners, which are impressive; but for now, the
Tribunal must assume that the Disputing Parties will provide all the necessary assistance
and materials tequired by the Tribunal vo decidetheir dispuze. At the least, however, the
Tribunal rmust also assume that the Petitioners’ submissions could 2ssist the Tribunal.

The Tribunal must look to other factors for the exXercise of its diseretion.

Thece is an uadoubtedly public interest in this arbitration. The substantive izsues extend
far beyond those raised by the usual transnational arbitration between commercial parties.
This is not merely becausc anc of the Disputing Parties is a State: there are of course
disputes involving States which ace of po greater general publicimportance than 2 dispute
between private persons. The public interest in this arbitration ariscs from its subject-
matter, as powcrfully suggested in the Petitions. Thore is alsa a brosder argument, as
suggested by the Respondent and Cunada; the Chapter 11 arbitral process cauld beneft
from being perceived es more open or randparvat: or coaversely be banned if seen as
unduly secretive. Inthis regard, the Tribunal’s willingness to receive amicus submissions
might support the process in general and rhis arbizration in particular; whereas 2 dlanket
refusal could da posntive barm

There are other campeting fackars 10 considar: the ecceptance of amicus submissions
might add significantly to the overall cost of the arbitratian and, as considered shove,
there is a possible risk of imposing an extra burden on onz or both the Dispuring Parties.
In this rogard, as appoars fram thc Pctitions, any amicus submissions from thesc
Petitioners are more likely to run caunter to the Claimant’s position and eventually to
support the Respondent’s case. This factor has weighed hesvily with the Tribunal; and
itis concerned that the Claimant should receive whatever procedural protection might be
necessary. .

These ars all relevant circumstances uader Article 15(1) of the UNCITRAL Asbitration
Rules. Less impartant is the factor raised by the Claimant as to the danger of setting &
precedent. This Tribunal can set no legal precedeat, in general or at all. It has no power

22~
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14 Fehruary 2000

Deur $irs

NAFTA UNCTTRAL Tavestor-State Clulm
Pope & 'I'alpot Inc and the Goverranent of Canadn

T refor 1o the recent exchungo of (uxes in relution lo tho yueation of* conlidentiality. The

Tribuna! hax curelully considerad these. in particular the Gavernment of' Canadu's (3x
duted 103h February 2000,

L.

It1s clear thnt the provinces and territerws of Cannda arc difficrent poreons in law
from Cunudu.  The povernments of ceach ol these (the  “sub-national™
gavernmenis) have heen provided with copies of esrtuin documents in this
arbitration, including the unredscted Staements of Clatm and Defence.

In tcims of the Confidentiality Order (Proccdinal Onder No. 3) Clause 3 cormin

dosuments could be releuxed inta dhe public domwn “subject fo redaction ol

configenting buginess infonmalion as sgresd fo by the parties™.

It follows thas the Govenunent of Canads was at liberty to make awvailable the

rolucted Stutenent ol Claim and Delence 1o any person, bul not unredscled
mulorial,

In feims of Clause 4 no document for which business confidentiality has been

claimed in these procoedingy, dic. “Protssied Documents™, or informaton reconded |
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theren L., Ushall be disclosed exeepl in sccordance with the termy of Lhis Order
(3]

1t appeurs 10 the Tribunal 1o foljow dafinilionally that any of the muierial excluded
from the redacled Stutemenl of Claimuani and Delence was maleris) constituting a
Protscied Document v Dociuncnts within the mcaning of Clause 4,

It fuithicr follows st under Clause 9 of tic Onder such Prowecied Documents
could only be disclored 1o the limited cluse rilorred to (herein, which dogx not

inchide the ton provinees and thros torriloriss o the representaliven of which
disclosune has in facr beop made.

In these ciroumsluncey, the Tribunal is bound 10 conclude thut the Government ol

Cunada hus boen in (his respect in breach ol the Confidenfiality Order mada by the
I'ribunal on J4th Daccmaber 1999,

Yhe ‘Imbunal notes that acsording o the fax from the Govermment of Caaada
dated 10th Fehruary 2000, the Memunial submitled for the Claimanis las not been
made svailubla by Cunsda o any other pemon,. The Tribunal wishes ks strexs: thal
under no circumstamnecs without the consent of the Claimant or the I'rtunal
should that decument be made available o any other party.

The Tribunal notes (hat Canada, in the event thal it hea breached Procedural Order
No. 2 (ux is e cuse) dexires (hul the Tribunal should modity that Ovder k) ag Lo
pennit masaial to be shared on & confidential basis with provinees aud territorics.
‘Ihe “Iribunal is propared to copsider such an application but considers that it
shauld procced by way ol on application from the Government ol Canoda

specilying the extent and limits ol the modilication soughl by them o Procedural
Order No, 5. )

Yours faithfully

A

Tord Dervaird
Presiding Asbitrntor

Capy:

Mr Muray Beloian
llos. Benjamin J Ureenberg Q.C.
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IN A NAFTA ARBITEATION UNDER THE UNCITRAL ARBITRATION RULES
-~ between -

S.D. MYERS. Inc.
(*MYERS’) (Claimant)

- and -

GOVYERNMENT OF CANADA
("CANADA') - (Respondent)

PROCEDURAL ORDER KRo. 16
(concerning confidentiality in materisls produced iu the arbitration)

IntrodacUon

1. Al an early stage in the arbitration the parties attempted 10 ggree cu a confdentiality
regiipe, but were unable to do so. The Tribuna! was therefore required 1o make an
order. Initally the Tribunal made & termporary order in the form of Procedural Order
No.3. In November 1999, after considering the pardes’ proposals and submiasions,

the Tribunal made o permaccnt confidentiality erder in the form of Procedurxl Order
Na. 11. '

2. Prozedural Order No. 11 contained infer alia the following provisions:

v In accardunce with Artivie 24.4 of tha UNCITRAL Rules, all kearings xhall be
hald in cumera unless the parties agres ofherwise

= AU punsoripls and other records taken of lbecrings (except thase docwmerdts
merzionod in Procedural Order No.3, porapraph 1, namaly the Notlce of
Jntention, Notice of Arbilration, Statement of Clafm und Starement of Defertss)

16:486
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14.

L.

16,

17,

the opeming end closing submissions and witness testimony omst logically be applied
to equivalemt wrinen materials, It would ‘drive a coach and horses” through Article
254 ol the Rules if any other conclusion were to be reached, .

. Furthermore, Article 25.4 {s written in mandatory terms (*Hearings shall be held ...

unfesxs ...). A close exumination of the manoer in which Secton TIT of the Rules was

coafied rovicals that (be draflers had the distinction between mandmtory and permissive

terminology well in mind  Accordingly, the Tribunal tales the view that it bas no-
authority to derogate from tho provision contsined in Asticle 25.4 in the sbsense of
egrecment between the parties,

On the plain terms of the Treaty, CANADA is the “Parly” to the NAFTA, not any of
the provinees or territarics. CANADA spoaka on bebalf of the Party in defending
Chapter 11 cases. This iz consistent with CANADA's inlernutional and domestio
law, under which the federal government bas authority to enter inlo treaty obligations
with othar statea,

There urc a number of aress of economic regulation in which, undser CANADA's
constitution, the provinces and termitories ordinarily have the exclusive autharity to
legislars, or-haveRuthority that 18 concurrent With that of the Todoral gdveramen! but
subject to federal parnmouncy, The NAFTA touches on some of theec arcas. In the
interests of promoting complianee with NATTA, and in light of that tho facx that
federnl-provincial consuhation is aa kuportmt part of thy Canadian consitutional
cuhure, it is Understandable that the federal government is cager to share mformation
with the provinces and wiritorias ubout cugrent developments.

Nonrtheless, the provinces and territofies arc not generelly exemnpt from the rules
applicabls to the sharing of informarion with thuss who are not disputing parties in &
Chapter 11 wbitration, [t is true that Articlo 105 of NAFTA requires partics to tako
BOOTSPArY slapa o prumote complinnee with NAYTA. Howerss, the Tribuml doca
nol accept that the interest of promoting complianca reaanably requires more than
the disclosure of the Tollowing: the pleadings provided for in Articles 18 and 19 of
the Rules (which identify tha claims and defenecs and be material fac alleged to
auppart them); procedural orders (which provide impocianl guidunce in a number of
differem rcapoects), and the eventusl award(s) (which provide interpretstions of the
NAFTA and identify vonduct that complics with oc violates its requiremonns).

A zpecial situation would exist in @ cuse where an investor is bringing 8 Chapter 11
claim sgainst the fodera! govermment on the trsis that 8 proviocial measure bas
caused Jom to the invomor, Wil the federsl government be the respondent i such a
cazy, not the province, the sharing of inlormation with that particular provinces may be
peceasary to give CANADA s feir opportumity to defend the clalm
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IN THE ARBITRATION UNDER CHAPTER ELEVEN
OF THE NORTH AMERICAN FREE TRADE AGREEMENT
AND THE UNCITRAL ARBITRATION RULES
BETWEEN

METHANEX CORPORATION,
Claimant/[nvestor,
-and-
UNTTED STATES OF AMERICA,

Respondent/Pary.

STATEMENT OF RESPONDENT
UNITED STATES OF AMERICA REGARDING
PETITIONS FOR AMICUS CURIAE STATUS

Mark A. Clodfelter
Assistunt Legal Adviser for International
Claims and Investment Disputes
Barton Legum
Chief, NAFTA Arbitration Division, Office
of International Claims and Investment
Dispuzes
Alan J. Bimbaumn »
Andrea J. Menaker )
Laura A. Svat
Attorney-Advisers, Office of International
Claims and Investment Disputes
UNITED STATES DEPARTMENT OF STATE
Washington, D.C. 20520
October 27, 2000
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ACCEFPTANCE OF AMICUS SUBMISSIONS
XS APPROPRIATE WIIEN LIKELY TO ASSIST THE TRIBUNAL

In cases involving the responsibility of a NAFTA Party for the alleged injury of an
investor of another Party, a non-disputing party may have knowledge or expertise that could be
of value (o a Chapter Eleven tribunal. In these circumstances, the appropriateness of such input
is cvident, though not wnfimited. Article 15(1) qualifies the Tribunal’s discretion with the
following proscriplion: “that the partics are treated with equality and that at any stage of the
proceedings each party 1s given a full opportunity of presenting his case.” There is notting
inherent in the allowance of amicus submissions that conflicts with either of these admonitors.

Furthermore, failure to accept such submissiaas will reinforee the growing peroeption
that Chapter Eleven dispute resolution is an exclusionary and secredve process, NAFTA's
Chapter Eleven plays an imporant role in seliling investment disputes in the NATTA temitories,
and in developing generally applicable principles of state responsibility under internztional law,
Thus, a Chapter Eleven arbjtral tribunal should be fres to accept amicus submissions ~ "in such
manner as it considers appropriate” — where they provide insight into, and experience with, the .
issues before the tribunal. UNCITRAL Rules art. 15(1).

To facilitare muking such a detenuination, the Tribunal could, in its discretion, irnpose
procedural requirements upon Petitioners. Fm\instanoe, before dsciding whether to grant leave
to file a full submission, the Tribunal could require a prospective armicus to submit a swnmary or
précis that describes the issues the petitioner wishes to address and provides information
necessary to judge the petitioner’s expertise to address those issues. This case in particular

raises important issues regarding the application of NAFTA disciplines to public helth and



-15-

environmental measures, Thus, the Tnbﬁnal may determine that Petiioners have demonstrated
their particular expertise in these areas and that their participation will assist the Tribunal in
deciding this matter. In addition, the Tribunal tnay, once it decides to receive an amicus
submission, mmpose upon the submitter appropriate page limits and deadlines to ensure order in
the proceedings.’

Finally, the Tribunal need not fcar a dejuge of petitions for amicus starus, If the instant
case is any indication, groups with shared interests are urﬂ.ikely to file iqalicative submissious.
Here, the Tribunal received only two amicus petitions on behalf of four Petitioners, when it
api::eaxs that approximately $0 non-governmental organizations in the NAFTA territories alone
have expressed some interest in the case. See Letter from NGOs attached to October 13,
2000, amended petition for amicus curiae status. Likewise, the record before both WTO
dispute setlement bodies and the WTO Appellate Body demonstrates that a Chapter Eleven
tribunal will not be overburdened with requests. Even if duplicative or fivolous petitions are
received, it remains within the Tribunal’s discretion not to consider them,

Therefore, upon a showing by a non-disputing party of knowledge or expertise, and
upon a determination by the Tribunal thal the submission would be both relevant and belpful to
the Tnbunal — yet would not prejudice the rights of the parties or interfere with the efficient
advancernent of the proceedings ~ the Tribunal should permit such nor-disputing party to make

a submission as amicus curiae.

? The United States notes that the Jong-standing tradition in U.S. courts and, more recently, in WTO dispute
resolution bodies has been to accept amicus submissions, yet employ procedural devices that, like those
suggested here, help the decision-makers maintain control over the proceedings.
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Hugo Perezcano Diaz
Consultor Juridico de Negociaciones

V.V Veeder QT Warren Christopher William Rewlcy QC
Presiding arbitrator O’Melveny & Myers LLP McMillan Binch

Fasex Court Chambers 1999 Avenue of tha Stars Royal Bank Pluzy

24 Lincoln's Inn Ficlds Los Angeles, CA 90067~ Suite 3800, South Tower
London WC2A 3ED 6035 Teronto, Ontario M5J 277
England Phone: {310) 246-6750 Canada )
Phone: 44 207 813-8000 Fax: (310) 246-8470 Phane: (416) 865-7008
Fax: 44207 B13-8080

Fax: (416) 865-5519

RE: Methanex Corporation v. The United States
of Americn

The Governmeni of Mexico makes this submission pursuant 10 Article 1128 of the NAFTA.
in relation to the peritions aof the [ntemational Institute for Sustainable Development,
Communilies for 2 Retter Environment. The Bluewater Nerwork of Earth Island Institute, and the

Center for Tntemational Enviranmental Law (the Petitioners) to file amicis curiz briefs in the
above referenced proceading.

A. The partics in a NAFTA Chapter Eleven dispute settlement
proceeding

1. The NAFTA estahlishes a mechanism that allows an investor of a Pasty and another Party ta
resolve investmenr dizputes involving claims lo money damages arising from the alleged breach
by such other Party of certain obligalions set forth in Chapters Eleven and Fifteen. By its
express terms. Chapter Eloven only allows an investar of a Paﬂy' to submit a claim (o arbitration
under Section B, and such claims csn only be directed against one NAFTA Party, ie. the host
State of the investment of the disputing investor. Thus, Anticle 1139 defincs disputing partiss as
the disputing investor and the disputing Party .

V. Article 1139 deFinzs investar of 3 Pany as “a Party or siste eaterprise thenof, or 2 natdanal or an enterptise
ol such Party. that sceks Lo make, is making or has made an investment™.

2, Under ArGicle 1139, “dispuling investor means an invesior thal makes a clxim under Sectian B™ and
“disputing Parly mcans a Party againa1 which a claim is made under Seclion B

Y

SECRETARIA DE COMERCIO Y FOMENTO INDUSTRIAL S
CONSULTORIA JURIDICA DE NEGOCIACIONBES
ALFONSO REYES NO. 30, PISQ 17 « COL. CONDISA ¢ 05)79 ¢ MEXICO, D.F.
TELECONO: (525) 7299134 » PAX: [525) 729:9010
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Letier s thie Arbiiration Tribunal in the ease
Mutuinex Carpocgiion v, The Unied Stawes of America

-

Except as provided under Article 1128, no other person has 2 legal interest in the dispute. and
therefore, Chapter Eleven daes nat provide for tha intervention of other persons.

3. Tndeed. even an enterprisc of a Party that is a juridical person owned or camrolled, directly or
indirecily. by an invesior of another Party —and that by definition is an entity that has a separate
and distinct legal personality from that of the investor— may not submit 2 claim to arbitration on
its own against the Party under whose law it is established ar organized, and it is also not
affarded a right of intecvention, even though it would have a direct legal interest in the dispute,
This is also the casc {or enterprises of « Party on whose behalf no investor of another Party could

submit a claim 10 arbirration (althouph the investors could bring a claim on their own pursuant to
Anicle 1116).

B.  Participation by a NAFTA Party

4. Becausa the NAFTA Partics have a fundamental interest in Lhe proper interpretation of the
Agreemeunt, they agreed to sllow for NAFTA Parties other than the dispuling Party to make
submissions, However, Arlicle 1128 canfers only a limited right upon the other NAFTA Parties
10 make submissions 1o a Tribunal on questions of interpretation of the NAFTA.

5. Moreover, under Articles 1127 and 1129, the NAFTA Parties arc entitled to oblain all the
documents and other information exchanged in the course of a proceeding under Section B of

Chapter 11 of the Agreemenl. including the evidence tendered to the Tribunal, bul that right is
not cxtended to other persons.

6. NAFTA Parties have availed themselves of the opporturnity to make submissions in writing
w tribunals hearing claims against another Party. However, non-disputing Parties hava not aken

an active role in such proceedings beyond the filing of the submission and atiendance at the
hearing to obsecve it

7. If amicus curiaz submissions were allowed, amuct would have greater rights than the
NAFTA Parties themselves, because of the limited scope of Aricle 1128 submissions. Given
that iowhere in Chapter Eleven are nan-NAFTA third partics evea contemplated, such a result
was clearly ncver inended by the NAFTA Partics.  Alternatively, allowing amicus cwriaz
submissions would render Article 1128 meaningless, contrary to the principle of effectiveness in
intermational trealy interpretation. because the NAFTA Parties would then be able to make
submissions on questions on interpretation of the Agreement under Article 1128, and file emicus

briefs for other purposes. In either case the result would be inconsistent with the clear terms of
the chapter.

G W
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WORLD TRADE WI/DS135/9

8 November 2000

ORGANIZATION

(00-4729)

Original: English

EUROPEAN COMMUNITIES — MEASURES AFFECTING ASBESTOS
AND ASBESTOS-CONTAINING PRODUCTS

Communication from the Appellate Body

The following communication, dated & November 2000, was addressed by the Chairman of
the Appellate Body to the Chaimman of the Dispute Settlement Body, infonning hisn of the additional
procedure adopted by the Division hearing the appeal in Furopean Communities — Measures
Affecting Asbestos and Asbestos-Containing Products, pursuant lo Rule 16(1) of the Working
Procedures for Appellate Review.

[ an writing to inform you that the Division hearing the above appeal has decided, in the
interests of faimess and orderly procedure in the conduct of this appeal, to adopt an additional
procedure to deal with any written briefs reccived by the Appellate Body from persons other than a
party or a third party to this dispute. This additional proccdure has been adopted by the Division
hearing this appeal for the purposes of this appeal only pursuant to Rule 16(1) of the Working
Procedures for Appellate Review, and is not a new working procedure drawn up by the Appellate
Body pursuant to paragraph 9 of Article 17 of the Understanding on Rules and Procedures
Governing the Settlement of Disputes.

Attached, for your information, 1s a copy of this additional procedure.



WT/DS135/9
Page 2

European Communities — Measures Affecting Asbestos and
Asbhestos-Containing Products

AB-2000-11

Additional Procedure Adopted Under Rule 16(1) of the
Working Procedures for Appellate Review

To All Participants and Third Participants:

1. In the interests of fairness and orderly procedure in the conduct of this appeal, the Division
bearing this appeal has decided o adopt, pursuant to Rule 16(1) of the Working Procedures for
Appellate Review, and after consultations with the parties and third parties to this dispute, the
following additional procedure for purposes of this appeal only.

2. Any person, whether natura] or legal, other than a party or 2 third party to this dispute,
wishing to file a wniten brief with the Appellate Body, must apply for leave to file such a brief from
the Appellate Body by noon on Thursday, 16 November 2000.

3. An application for leave to file such a written brief shall:

(2) be made in writing, be dated and signed by the applicant, and include the address and
other contact details of the apphicant;

(v) be i no case Jonger than three typed pages;

(c) contain a description of the applicant, including a statement of the membership and
legal status of the applican, the general objeclives pursued by the applicant, the
nature of the actvities of the applicant, and the sources of financing of the applicant;

(d) specify the nature of the interest the applicant has in this appeal;

(e) identifv the specific issues of law covered in the Panel Report and legal
interpretations developed by the Panel that are the subject of this appeal, as set forth
in the Notice of Appeal (WI/DS135/8) dated 23 October 2000, which the applicant
intends to address in its wnitten brief;

H state why it would be desirable, in the interests of achieving a satistactory settlement
of the matter ar issue, in accordance with the rights and obligations of WTO Members
under the DSU and the ather covered agreements, for the Appellate Body to grant the
applicant leave to file a written brief in this appeal; and indicate, in particular, in
what way the applicant will make a contribution to the resolution of this dispute that
is not likcly to be repetitive of what has been already submitted by a party or third
party to this dispute; and

(2) contain a statement disclosing whether the applicant has any rclationship, direct or
indirect, with any party or any third party to this dispute, as well as whether it has, or
will receive any assistance, financial or otherwise, from a party or a third party to
this dispute in the preparation of its application for leave or its written brief.
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4. The Appellate Body will review and consider each application for Jeave to file a wrinten brief
and will, without delay, render a decision whether to grant or deny such leave.

5. The grant of leave 1o file & brief by the Appellate Body does not imiply that the Appellate
Body will address, in its Report, the legal arguments made in such a bricf.

6. Any persor, other than a party or a third party to this dispute, granted leave to file a written
brief with the Appeliate Body, must file its brief with the Appellate Body Secretariat by noon on
Monday, 27 November 2000.

7. A written brief filed with the Appellate Body by an applicant granted leave to file such a brief
shall:

(@) be dated and signed by the person filing the bnef;
() be concise and in no case longer than 20 typed pages, including any appendices; and

(c) set out a precise statement, strictly limited to legal arguments, supporting the
applicant's legal position on the issues of law or legal interpretations in the Panel

Report with respect to which the applicant has been granted leave to file a written
brief.

8. An applicant granted leave shall, in addition to filing its written brief with the Appcllate Body
Sccretariat, also serve a copy of its brief on all the parties and third parties to the dispute by noon on
Monday, 27 November 2000.

9. The parties and the third partjes to this disputc will be given a full and adequate opportunity
by the Appellate Bady to comment on and respond to any written brief filed with the Appellate Body
by an applicant granted leave under this procedure.
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