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1. The Government of Mexico hereby submits this Rejoinder to the Reply of the Claimants
dated January 19, 1999.

INTRODUCTION

2. The Claimants have failed to propound a claim that has any basis in law under Chapter
Eleven of the NAFTA. Notwithstanding that they now admit that there was no “denial of
justice” in the legal proceedings that DESONA initiated in the Mexican courts, they now seek to
have this Tribunal embark on a de novo reconsideration of issues that have been resolved in the
Ayuntamiento s favor by three Mexican courts.

3. Accordingly, Part Two of this Rejoinder sets out a preliminary objection on a point of
law arising from the Claimants’ failure state a claim that has a proper basis under the NAFTA.
The Tribunal has no jurisdiction to make an award for a mere breach of contract claim in the
absence of cogent evidence that there was a denial of justice or other action that elevates the
claim to the international level and engages the principles of state responsibility.

4. In the event that the Tribunal is unable to decide this preliminary objection without
considering the evidence adduced by the parties, the Rejoinder’s response to the characterization
of the facts and other arguments made in the Reply follows in Parts Three to Six.

PART ONE: SUMMARY OF SALIENT FACTS

5. On November 4, 1992 the Ayuntamiento of Naucalpan met in Cabildo session to hear a
proposal for the grant of a concession for public waste collection and disposal services described
by its proponents as “the Integral Solution” to the Municipality’s waste problems.

6. The Cabildo was informed that the concessionaire would make a total investment of 60
million new pesos to: (i) replace the Municipality’s aging fleet of garbage trucks with “new and
modern equipment”, (ii) take over the Municipality’s existing waste collection services and
provide services in the commercial and industrial sector, (iii) take over the operation and further
development of the local landfill (and future landfills), (iv) construct a co-generation facility that
would utilize methane gas from the landfill to generate electricity, and (v) establish a recycling
facility.

7. The Cabildo was further informed that the objects of the concession would be funded and
performed by a consortium of four companies—Global Waste, Bryan A. Stirrat & Associates,
Sunlaw Energy, and Mexico Diesel—and that the proceeds of the sale of electricity from the co-
generation facility would pay for the entire cost of operating the Municipality’s waste collection
and disposal system during the 15 year life span of the concession. The four companies were
described as leaders in their respective fields. Global Waste was described as having “more than
40 years experience” in the waste management business.

8. The Ayuntamiento approved the grant of concession on the basis of the proponents’
representations as to the objects of the concession and the financial and technical attributes of the
proposed concessionaire. However, because the term of concession was to extend beyond the




end of the Ayuntamiento s term in office (one year hence), it was necessary to obtain the
approval of the State Legislature.

9. The objects of the concession (i.e. the features of “the Integral Solution™) and the
attributes of the concessionaire (i.e. the technical and financial capacity of the four-company
consortium) were presented to the State Legislature in essentially the same terms that they had
been presented to the Ayuntamiento. Significantly, legislators were informed that the objects of
the concession would be performed by the aforementioned consortium of companies (now
including Sunlaw de Mexico, a joint venture between Sunlaw Energy and Mexico Diesel) and
that Global Waste was a leading waste management company in California that had “more than
40 years experience” in the waste management business. On August 4, 1993, the State
Legislature approved the Ayuntamiento’s November 3, 1992 grant of concession.

10. On November 15, 1993 the Municipal President and the Municipal Secretary executed a
concession contract that differed from the concession approved by the dyuntamiento and the
State Legislature in the following material respects:

a) The concession contract did not describe the concessionaire as a consortium
consisting of Global Waste, Sunlaw Energy, Mexico Diesel, and Bryan A. Strirrat
& Associates, nor did it refer in any manner to the provision of services by the
consortium or any of its members. Instead, the concessionaire was described as
DESONA alone, now presented as a company owned by Messrs. Azinian,
Goldenstein, and Davitian, and not the members of the consortium;

b) The concession contract did not require the construction of a co-generation plant
for the production of electricity to generate revenue to that would pay the cost of
operating the Municipality’s waste collection and disposal system during the term
of the concession. Instead it provided that the concessionaire would establish a
co-generation facility in the future, if such proved economically viable, but the
Municipality would pay the concessionaire its annual waste collection budget for
the first two years of the concession (and an amount to be agreed for the
remaining 13 years) for residential waste collection, and the concessionaire would
be entitled to charge fees for collection of waste from commercial and industrial
enterprises; and

C) The concession contract did not require the concessionaire to replace, at its
expense, the Municipality’s fleet of aging trucks with “new and modern
equipment”. Instead it required the Municipality to turn over its trucks,
employees and service facilities to the concessionaire who would be obligated to
introduce 70 “state-of-the-art” units during the first year of the concession,
according to a delivery schedule in the concession contract,

11.  In sum, what was presented to the Ayuntamiento and the State Congress as a project to
modernize the Municipality’s waste collection and disposal system that would be undertaken by
a consortium of companies and would not require any financial contribution from the
Municipality was changed (without the approval of the dyuntamiento or the State Congress) to a
bare waste collection concession, to be performed by DESONA alone, that required the



Municipality to pay the concessionaire its annual budget for the first two years (and more in
subsequent years) and required commercial and industrial residents to pay fees to the
concessionaire for collection of their waste.

12. " When the new administration took office on January 1, 1994, DESONA was already in
default under the concession contract, having failed (as at that date) to put in service seven
“state-of-the-art” waste collection trucks. As a result, the Municipality’s waste accumulation
problems had not been alleviated as promised but were worsening.

13. InJanuary 1994, the Municipality’s Secretary of Economic Development engaged
Messrs. Azinian and Goldenstein in discussions about the Municipality’s continuing (and
worsening) waste accumulation problem and DESONA’s failure to supply new waste collection
vehicles. Messrs. Azinian and Goldenstein gave assurances that the new vehicles would be
delivered shortly and that the waste accumulation problem would be alleviated.

14.  In February 1994, the Municipality’s Secretary of Economic Development learned that
the vehicles that DESONA intended to supply were actually used trucks (up to 13 years old) and
that, due to import restrictions maintained under the NAFTA, they could not be imported into
Mexico without special dispensation from federal authorities. He began investigating the
background of the Global Waste and its purported principals and learned that both Global and
Mr. Azinian were or had been in bankruptcy and that only Mr. Davitian had any experience in
the waste management business.

15. On March 7, 1994, upon receiving the advice of outside counsel, the Ayuntamiento
resolved to initiate the administrative nullification of the concession based on 27 irregularities
that counsel had identified in connection with the awarding and performance of the concession.
Mr. Davitian and DESONA’s legal counsel were formally notified of the 27 irregularities on
March 10, 1994. They were informed that DESONA should provide an answer and submit
evidence in its defense to the Ayuntamiento by March 17, 19941

16.  Instead of responding, DESONA commenced proceedings before the State
Administrative Tribunal on March 15, 1994. Tt challenged the nullification proceedings on the
grounds, infer alia, that (i) the Ayuntamiento and the company had entered into a concession
contract setting out the rights and obligations of both parties; and (ii) that the parties had agreed
in the contract there had been no error or any other cause of nullity.

17. The Municipality defended the action and adduced evidence in support of its findings on
the 27 irregularities. The record evidence in this proceeding — denied in its entirety by the
Claimants, but not contradicted — is that DESONA did not attempt to contradict the facts as
alleged by the Municipality, even though it had ample opportunity to present evidence and was

1. As DESONA failed to submit an answer or explanation regarding any of the 27 irregularities, the
Ayumtamiento resolved to nullify the concession on March 21, 1994. It should also be noted that, as at March 21,
1994 DESONA was in default of the concession contract by reason of its failure to deliver 14 state-of-art garbage
trucks, its failure to adequately collect waste in public areas, and its failure to pay the rent and operating costs of the
Rincon Verde landfill. The Claimants do not allege that the company was in full compliance with the concession
contract. They contend only that DESONA was “substantially in compliance” with the terms of the contract. Reply
at Section 111, paragraph 66.



called upon by the court to produce documents that would establish its financial capacity to
perform the objects of the concession.

18. On July 4, 1994, after holding a hearing and affording both parties an opportunity to
adduce evidence and make submissions, the State Administrative Tribunal held that the
Municipality was justified in invoking the administrative nullification procedure. It also held
inter alia: (i) that DESONA did not have private law contractual rights because the concession
pertained to a public service and was subject to limits and conditions that are set out in the law;
and (i1) that DESONA had failed to demonstrate that it possessed the financial and technical
capacity needed to provide public waste collection services efficiently and consistently®.

19.  DESONA appealed this decision to the Superior Chamber of the State Administrative
Tribunal. On November 17, 1994 the Superior Chamber unanimously upheld the Municipality’s
resolution to nullify the concession on nine of the 27 irregularities. It held that the first ground
alone (failure to include the consortium of companies in the incorporation of DESONA) was
“sufficient on its own to support the administrative nullification of the concession which did not
have the necessary technical and economic capacity and management experience to provide the
public waste collection service in an adequate, opportune and efficient manner...””.

20.  DESONA appealed again by commencing an amparo in the Federal Circuit Court. It lost
again on May 18, 1995 when the court upheld the Municipality’s resolution to nullify the
concession. The court noted that “it was perfectly clear that this was an administrative
concession...” and that “it is unquestionable that the administrative act cannot be considered a
contract”.

21. On March 10, 1997, the Claimants then filed the Notice of Claim in this proceeding.
PART TWO: PRELIMINARY OBJECTION ON A POINT OF LAW

22, In the Respondent’s submission, the Claimants’ case as clarified by its Reply
demonstrates that there is no claim that can be considered by this Tribunal. The claim is at base
one for breach of contract. While the Claimants have alleged breaches of Articles 1105 and
1110 of the NAFTA, there is no evidence on the record that supports their attempt to elevate the
claim to the international level, thus engaging the principles of state responsibility.

A. The Tribunal’s Jurisdiction is to Determine Solely Whether There
Has Been a Violation of NAFTA Chapter Eleven

23.  This Tribunal has the jurisdiction to determine only whether there has been a breach of
any of the obligations contained in Section A of Chapter Eleven. The governing law of this
dispute is only the NAFTA.

2. Counter-Memorial, paragraph 127.
3. Counter-Memorial, paragraph 129.



24, The Claim has been certified by the ICSID as a claim pursuant to NAFTA Article 1116
(“Claim by an Investor of a Party on Its Own Behalf™), and alleges violations of Article 1110
(“Expropriation and Compensation™) and Article 1105 (“Minimum Standard of Treatment™). The
governing law in the instant case is Section A of Chapter Eleven.

25.  Inaddition, it warrants noting that the concession and the concession contract were
subject to the law of the State of Mexico.

26.  The Tribunal’s limited jurisdiction is of fundamental importance.

27. In contrast to NAFTA, the ICSID Convention, for example, confers a wide jurisdiction
on tribunals established thereunder®, In cases considered under that Convention, the agreement
to arbitrate has often included a broad choice of law provision allowing the Tribunal to resolve
any disputes in accordance with domestic law or “general principles of law”. For example, in
AGIP v. Congo, the governing arbitration clause provided as follows:

All disputes that may arise with respect to the application or interpretation of the present Protocol
of Agreement will be finally settled in accordance with the Convention for the Settlement of
Investment Disputes ....

The law of the Congo, supplemented if need be by any principles of international law, will be
applicable.5

28. The only issue before the Tribunal is whether in the Municipality’s decision to nullify the
concession (pursuant to domestic law) which was subsequently upheld by three Mexican courts
constitutes a breach of NAFTA Chapter Eleven and therefore gives rise to state responsibility on
the part of the Respondent.

4. Article 42 of the ICSID Convention provides that the applicable law for the settlement of disputes shall be
as follows:

(1) The Tribunal shall decide a dispute in accordance with such rules of law as
may be agreed by the parties. In the absence of such agreement, the Tribunal
shall apply the law of the Contracting State party to the dispute (including its
rules on the conflict of laws) and such rules of international law as may be

applicable.

Article 25(1) of the ICSID Convention provides that “[t]he jurisdiction of the [ICSID] shall extend to any
legal dispute arising directly out of an investment, between a Contracting State ... and a national of another
Contracting State, which the parties to the dispute consent in writing to submit to the [ICSID].” Mexico is not a
member of the Convention, is not a Contracting State, and has not consented to submit “any legal dispute arising
directly out of an investment” for resolution by the ICSID. Rather, Mexico has consented to the jurisdiction of the
ICSID only to resolve the issue of whether it has acted inconsistently with NAFTA Chapter Eleven.

5. AGIP SPA v. The Government of the People’s Republic of The Congo, 1 ICSID Reports 306, 313 (Award,
Noverber 30, 1979). In Benvenuti & Bonfant v. Congo, 1 ICSID Reports 330, 340-41, 349 (Award, August 15,

1980), an agreement under dispute conferred a similarly broad jurisdiction on the ICSID tribunal consideration of
the contract:

All disputes which may arise between the parties in the execution of the present
protocol of agreement and which have not been resolved by agreement, will be
subject to arbitration within the framework of the Convention of 18 March 1965
for the Settlement of Investment Disputes ..,



B. The Respondent’s Alleged “Wrongful Repudiation” of the Contract
Claim Does not Fall Within the Tribunal’s Jurisdiction

29.  The Reply presents an issue of legal principle which is of fundamental importance to
Chapter Eleven’s operation. It concerns the nature of the claim that an investor seeks to put
before a tribunal such as the present one.

30.  Inthe Respondent’s submission, Chapter Eleven is not intended to provide a means for
investors to launch what are at best claims for breach of contract before a NAFTA Tribunal.
Section I of the Reply’s Legal Submissions is entitled: “The City’s Wrongful Repudiation of
the Concession Contract Violates Articles 1110 and 1105 of NAFTA”.

31.  The Claimants agree that their claim is not premised on an alleged denial of justice. They
state:

In essence, Respondent is attempting to characterize Claimants’ claims as a denial of
justice claim.... Claimants, however, do not assert that the Mexican administrative and
Judicial proceedings constituted a denial of justice for which the Mexican government is
liable or ask the Tribunal to sit as a court of appeal from the Mexican courts. Claimants
are not asking the Tribunal to evaluate the correctness of the Mexican courts’ decisions
on issues of Mexican law. As has been pointed out above, whether the Concession
Contract was valid under Mexican law is irrelevant to the international claims before the
Tribunal ... Instead, claimants are asking the Tribunal to determine that the wrongful

repudiation of the Concession Contract was a violation of international law, specifically
Articles 1110 and 1105 of NAFTA. [emphasis added.]

32.  The Claimants, therefore, have clarified that their legal theory is that, notwithstanding
that the Mexican courts determined that the concession was obtained through a number of
material misrepresentations, and that the Claimants do not dispute that the Mexican court
proceedings were fair, an international law of contracts should be applied to find that the
concession was “wrongfully repudiated” or, alternatively, that the Ayuntamiento breached the
concession contract, and that it was a violation of the NAFTA for the Municipality to nullify it.

33.  Evenifthe Claimants’ evidence was accepted (the Respondent says that it should not),
the Claimants cannot point to cogent evidence on the record of any act that elevates their
“wrongful repudiation” claim to the level of an international claim for which the Mexican State
can be held responsible. The widely accepted principles of state responsibility do not support a
claim for wrongful repudiation of a contract®.

34.  The key facts in this regard are the following:

a) The Municipality granted a concession for performance of a public service based
In part upon certain attributes represented by the Claimants;

6. The Respondent considers that there was no wrongful repudiation of the concession. Rather, the concession
was nullified according to law and the nullification was subsequently challenged unsuccessfully in the courts.



b) in furtherance of the grant of concession, the Claimants’ company’ entered into a
concession contract with a Municipality;

c) the contract was subject to the law of the State of Mexico;

d) there was a dispute over the performance of the services required and the basis on
which the concession had been obtained;

e) the Claimants admit that their company did not fully perform the concession at
the time that it was nullified®; :

f) the Municipality was advised by counsel to commence a process of administrative
nullification (a process that is both well established and prescribed by domestic
law);

g) it did so, giving the Claimants’ company notice as required under the State law;

h) the Claimants’ company chose not to respond to the notice and instead
commenced legal proceedings against the proposed nullification;

1) in the absence of a response from the company, the Municipality nullified the
contract in accordance with State law;

1) the company’s claim against the Municipality was dismissed, in part because it
failed to offer evidence to contradict the Municipality’s evidence of
misrepresentation and lack of technical and financial capacity;

k) the company initiated and lost an appeal in the State courts which upheld the
Municipality’s resolution to nullify the grant of concession;

1) the company then commenced and lost a federal amparo, which upheld the
actions of the Ayuntamiento on the same grounds as the State courts;

m) all three courts held that DESONA could not allege breach of contract because
the rights of the parties were governed by administrative law applicable to the
granting and termination of concessions for the performance of public services;
and

n) there was no change to legislation or regulation made by any level of government
of the Respondent that had the effect of changing the law under which the
concession was granted.

7. For purposes of this argument, it is assumed that the version of DESONA which signed the Concession

Contract was the concession-holder. However, the Respondent contests this.

8. The Reply states: “As has already been discussed, DESONA was substantially in compliance with its
obligations under the Concession Contract”. At Section 111, paragraph 66. There is no claim that DESONA had
fully performed the concession.




35.  Asnoted above, the Tribunal’s jurisdiction is to determine only whether there has been a
denial of the minimum standards of treatment required by international law or an expropriation.

36. It is widely recognized that a claim based on breach of contract (which is denied in any
event) cannot suffice to raise a purely domestic legal dispute to the level of an international
claim. Even those States which have advocated relatively expansive approaches to international
law’ agree that mere breach of contract cannot be advanced as a basis for an international claim.
Brownlie, for example, states:

The practice of the capital-exporting states, such as the United States and the United
Kingdom, clearly requires some element, beyond the mere breach of contract, which
would constitute a confiscatory taking or denial of justice strictu sensu. On analysis most
of the arbitral decisions cited in support of the view that breach of contract by the
contracting state is an international wrong are found not to be on point, either because the
tribunal was not applying international law or because the decision rested on some
element apart from the breach of contract'”.

37.  Amerasinghe comments similarly:

In the decisions of international tribunals there are a few bare statements that appear to
support the view that a breach of contract with an alien by a State is a breach of
international law. There is little or no evidence, though, that any breach of such a
contract by a State has per se been treated as a breach of international law in any case.
On the other hand, there is evidence that such breaches per se have not been regarded as
breaches of international law'!

38. Feller comments to similar effect;

The overwhelming weight of opinion, both of writers and tribunals, has been...to the
effect that international responsibility for a breach of contract does not arise until there
has been a ‘denial of justice,” i.e., until the alien has applied to the local authorities and
courts and adequate redress has been denied him'".

39. The United Kingdom’s counter-case in the Ambatielos case is a further example in
international pleadings. In that case, the United Kingdom confirmed:

9. The American Law Institute’s Restatement (Third) of the Foreign Relations Law of the United States,
paragraph 172 is an example.

10. Brownlie, Ian, Principles of Public International Law (Clarendon, Oxford University Press) 5th edition,
1998, at pages 550-551.

11. Amerasinghe, C.F., State Responsibility for Injuries to Aliens (Clarendon, Oxford University Press) 1967
at page 77. The author makes the point that those cases which have been taken to support the position that a breach
of contract can be advanced in an international tribunal have had broad grants of jurisdiction, such as in the Rudloff
Case, where the tribunal had the jurisdiction to hear “all claims...not settled by diplomatic agreement or arbitration”.
The arbitrator himself in that case explicitly recognized that States ordinarily have a right to intervene on behalf of
their nationals in the case of contracts only where there was a “denial of justice”, and explained that the compromis
in his case gave the tribunal exceptional jurisdiction. See pages 82-83.

12. Feller, A.H., The Mexican Claims Commissions: 1923-1934, (New York: The MacMillan Company) 1935
at page 74.




It is generally accepted that, so long as it affords remedies in its Courts, a State is only
directly responsible, on the international plane, for acts involving breaches of contract,
where the breach is not a simple breach...but involves an obviously arbitrary or tortious
element, e.g., a confiscatory breach of contract —where the true basis of the claim is the

confiscation, rather than the breach per se'.

40.  Thus, the weight of authority and commentary by qualified publicists supports the
proposition that a breach of contract claim cannot be elevated to the intemational level without
cogent evidence of a denial of justice or an expropriatory act such as the substantial amendment
of the law governing the contract that deprives the contractor of his rights.

41.  The single case cited by the Claimants in the relevant section of their Reply legal
submissions'*, the Schufeldr Claim, was based on a set of facts in which the “additional
element”, discussed above, clearly existed. That claim was advanced by the United States
against Guatemala after a concession-holder (P.W. Schufeldt), a U.S. national, suffered
economic injury as a result of a 1928 Legislative Decree of the Assembly of Guatemala No.
1544, by which the National Assembly expressly disapproved a 1922 contract for the extract of
chicle. Schufeldt had been performing the concession for some years by expending large sums
of money, building the necessary appliances and roads, etc. The legislative act of the National
Assembly and an executive act pursuant thereto which expressly abrogated his concession

provided the requisite “additional element” discussed by the commentators above'.

42.  There is no evidence of any additional element that can elevate the instant Claim to the
international level:

a) In the instant case, the Municipality did not promulgate a regulation or take other
legislative action changing the state law pursuant to which the concession was
granted. (Under Mexican law it had no legislative authority to do so.) Therefore
no amendment to domestic law or regulation was made in order to deprive the
Claimant’s company of any rights retroactively.

b4

b) Rather, the Municipality sought legal advice and followed it, invoking an
administrative procedure prescribed by pre-existing state law.

13. See paragraph 269 from the United Kingdom’s counter-case cited in Sir Gerald Fitzmaurice, “Hersch
Lauterpacht, The Scholar as Judge”, 1961 BYIL XX at page 64.

14. See the Reply at Section 111, paragraph 66.

15. Amerasinghe specifically discusses the Schufeldt Claim and concludes at page 101:

Breach of contract by legislative act will ipso facto be a breach of international
law, if the legislative act is not accompanied by the factors required by
international law for the taking of property. A legislative act purporting to
change contractual rights would prima facie be a breach of international law,
unless the presence of the other required factors can be shown.

Support for this view is found in the Schufeldt Claim. A legislative decree of the
Assembly of Guatemala by which a contract-concession was declared annulled,
was treated as an act of taking away property rights as a result of which the
government ‘ought to make compensation for the injury inflicted and cannot
invoke any municipal law to justify their refusal to do so.’




C) It was sued in a domestic court.

d) The Municipality willingly submitted to the court’s jurisdiction.
€) The Municipality defended its actions successtully in three separate proceedings.

f) The record evidence in this proceeding is extensive and uncontradicted as to the
opportunity afforded to DESONA to make its case and the evidence that both
parties put before the different courts.

2) The Claimants have now admitted that they do not assert a denial of justice. They
cannot, therefore, identify the principal necessary “additional element” cited by
the commentators that would elevate their claim to the international level.

43.  They also do not adduce any evidence of expropriation. They initially alleged that the
Municipality intended to expropriate the concession so that it could be assigned to a Mexican
company. When evidence was adduced showing that the Municipality resumed providing the
service, this allegation was dropped.

44,  Itis legally insufficient to label the termination of the concession as an expropriation.
Mere assertion that an expropriation or that a breach of Article 1105 occurred without clear
identification of the additional element and cogent proof thereof cannot suffice to raise the claim
to the serious level of an act that engages Mexico’s international responsibility. This is
particularly the case where, as here, the Claimants have recognized the three domestic court
proceedings that afforded them a remedy but simply offer a blanket denial of the legal and
factual relevance of those proceedings.

45, It is a general principle of international law that a State’s municipal legislative,
administrative, and judicial activity toward foreigners is to be presumed to comply with
international law'®. The corollary to this is that “[t]he international responsibility of the State is
not to be presumed”'’. The Respondent submits that the Claimants’ evidence does not indicate
even a prima facie case.

46.  This applies equally to the pre-existing legislation permitting the Municipality to nullify
the Concession in appropriate circumstances, as well as the act of nullification and the later
decision of the Respondent’s courts confirming the validity of the nullification. The Claimants’
case is simply one of breach of contract and has already been adequately dealt with by the
Respondent’s courts.

47. In the face of the extensive evidence that was adduced before the Mexican courts and
which it now simply denies, the Reply asserts: “The City had no valid reason for repudiating the

16 Freeman, A., International Responsibility of States for Denial of Justice, 1938 (reprinted 1970), at page 75.
See also Bin Cheng, General Principles of Law, at pages 304-06. Cheng quotes, inter alia, the Umpire in the
German-Venezuelan Mixed Claims Commission (1903): “Omnia rite acta praesumuntur. This universally
accepted rule of law should apply with even greater force to the acts of a government than those of private persons”.

17 Spanish Zone of Morocco Claims (1923), 2 RIAA, page 615.
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Concession Contract with DESONA. As has already been discussed, DESONA was
substantially in compliance with its obligations under the Concession Contract”™. Its legal
argument simply reiterates the arguments that were advanced and rejected in its domestic legal
proceedings’’.

C. The Claimants’ Admissions Regarding the Legal Proceedings
Undermine Their Claim in this Proceeding

48. The Claimants formulated their Reply so as to avoid addressing in detail the fact that
after notice of the Ayuntamiento’s intention to hold a hearing at which the nullification of the
concession would be considered, it resorted to the domestic courts, They admitted that legal
proceedings took place as the Respondent described them. However, they have denied the
evidence that was adduced in the proceedings and Dr. Davalos’ testimony that explains the
proceedings in detail.

49, In the Respondent’s submission, the Claimants’ admissions that there was no denial of
Justice and that there is no challenge to the correctness of the decisions of the Mexican courts
permit the Tribunal to put certain matters aside. However, the admissions do not render the legal
proceedings irrelevant. To the contrary, they are highly relevant and dispositive of the Claim.

50.  Itis also observed that, having admitted to the domestic legal proceedings, the Claimants
then assert that: “All evidence submitted by the Municipality’s Counsel during the Mexican
Legal proceedings is denied”. Nevertheless, no evidence has been adduced to contradict Dr.
Davalos’ extensive and documented testimony as to the conduct of those proceedings, the
evidence that was adduced by the Municipality and the company’s failure to do the same.

51.  With respect to the significance of the domestic legal proceedings, the Claimants wrongly
describe the Respondent’s argument as being one of res judicata. They also confuse how Article
1121 relates to this proceeding.

52. With respect to the Claimants’ res judicata and Article 1121 points, as set out in detail
below, the fact of the domestic proceedings is relevant not only to show that there was no denial
of justice and that there was no error of domestic law, points now conceded by the Claimants,
but also to prove that during the course of the proceedings DESONA had ample opportunity to
adduce evidence on many of the same issues that it now seeks to raise before this Tribunal.
Moreover, the factual findings of the Mexican courts should be deemed controlling — not because
of the res judicata principle, but rather because the findings of the Mexican courts are part of the
record evidence being reviewed by this Tribunal to determine whether there was a NAFTA '
breach, and they stand uncontradicted.

53. NAFTA Article 1121 requires that a would-be claimant make a choice of forum. It
precludes the simultaneous or even sequential pursuit of damages claims in the domestic courts
and before a NAFTA Tribunal. As noted in the Counter-Memorial, the Respondent does not

18. Reply at Section III, paragraph 66. This is an important concession. Even DESONA admits that it was not
in full compliance with its contractual obligations.

19. See Reply at Section 11, paragraphs 21-49
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”

assert that the existence of the domestic proceedings legally precluded the Claimants from
presenting a NAFTA Claim. Rather, it asserted that the fact of the proceedings, their instigation
by DESONA, how the proceedings unfolded, the evidence was adduced (or not adduced), and
the courts’ findings are directly relevant to the allegation of a NAFTA breach.

54.  The proceedings were invoked by DESONA itself. DESONA had the burden of proof to
show that the Municipality acted contrary to the State law. Dr. Davalos’ evidence, is that on key
questions of fact, notwithstanding that they were given the opportunity to adduce evidence, the
Claimants did not do so in the proceedings which they themselves initiated.

55.  Dr. Davalos testifies specifically that questions of fact as well as law arose in the
proceedings. He testifies that the Claimants were asked to adduce evidence on, for example, the
origins of the various corporate forms of DESONA and the confusion flowing therefrom, the
failure to perform the concession adequately, the capital that they claimed to have contributed to
the Concession, and so on.

56.  The Claimants have sought to obscure this fact by simply making a blanket denial of Dr.
Dévalos’ testimony as to what occurred before the courts. Yet the Claimants do not adduce any
evidence of their own to contradict his detailed and documented testimony.

57. It is respectfully submitted, therefore, that in the absence of detailed and specific
evidence that contradicts Dr. Davalos’ testimony, the Claimants’ blanket denial of the facts
asserted in his declaration cannot be sustained. The record evidence supports not only the
findings that the Mexican courts made, but also the way in which they made them and the
evidence that was put before them.

58. The importance of this point is illustrated by the commentary in the Restatement (Third)
of the Foreign Relations Law of the United States.

59. In the Restatement’s discussion of its expropriation rule’s specific application to a state’s
repudiation or breach of a contract with a national of another state, comment j to section 712
states that:

Economic injury and denial of justice. Economic injury to foreign nationals is often
intertwined with a denial of domestic remedies. If no effective administrative or judicial
remedy is available to the alien to review the legality under international law of an action
causing economic injury, the state may be liable for a denial of justice, as well as for the
violation of economic rights...In the case of repudiation or breach of a contract with an
alien, Subsection 2(b), an impartial determination is required to review the adequacy of
the asserted justification for the repudiation or breach and to assess damages if
appropriate. [emphasis added]

60. The point made in the Restatement is relevant to the instant case. DESONA availed itself
of the impartial remedy available to it. However, it failed to participate fully in the proceeding
and in fact declined to adduce evidence on, for example, its expenditures in connection with the
operation of the concession.
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61.  The following summarizes the Respondent’s allegations concerning the domestic legal
proceedings in its Counter-Memorial and sets .out the Reply’s Admissions or Denials:

D Counter-Memorial:

Paragraph 31 of the Counter-Memorial addressed the fact that DESONA was given
notice and summoned to a hearing of the Adyuntamiento to provide explanations and proof
to the contrary in response to the Ayuntamiento’s findings of irregularities.

D Reply:

“Desona took the position that it was not required to comply with the Municipality’s
demand to provide explanations, as this was outside the contract provisions. Instead,

Desona initiated legal action as described in J 95-96 of Respondent’s counter Memorial,

. Supra_”zo

“q 33 through 9 38: Respondent’s text omitted.”

Counter-Memorial:

) Paragraphs 33-38 noted that Mr. Azinian admitted in his first statement that there were
domestic legal proceedings and went on to introduce Dr. Davalos’ testimony of the legal
proceedings commenced by DESONA, observing that “while he adduced extensive
evidence in defense of the Municipality’s actions, Global/DESONA did not”. Paragraphs
37-38 noted that three separate hearings were held, two in the State courts and one in the
Federal Court.

. R_eply:

“All issues related to the Mexican Legal Proceedings are addressed by Claimants in the
Legal Argument Section of this reply. All evidence submitted by the Municipality’s
Counsel during the Mexican Legal proceedings is denied.”

Counter-Memorial:

In paragraph 95 the Respondent alleged that instead of responding to the Ayuntamiento’s
request for a response to the notice of irregularities, DESONA initiated legal proceedings
before the State Administrative Tribunal

Reply:

“The above was done on the advice of DESONA’s Mexican counsel Lic. Ortega Arenas
given at the time”.

The State Administrative Tribunal Proceedings

“4 100 through 9 107 Respondent’s text omitted.”

D 20. Claimants’ Admissions and Denials, responses to paragraphs 100-107.

13




Counter-Memorial:

. Paragraphs 100-107 set out DESONA’s complaint to the State Administrative Tribunal,

> the Tribunal’s acceptance of jurisdiction, DESONA’s amended complaint, its response to
the 27 irregularities upon which the Ayuntamiento based its decision to nullify the
concession, the Municipality’s response, the court’s rejection of DESONA’s argument
that this was a matter of contract and not administrative law, and the fact that on May 14,
1994 while the court proceedings were getting underway, the Municipality entered into
an agreement to purchase 25 Mercedes Benz trucks to resume the garbage collection

D service.

Reply:
*Claimants admit that proceedings at Mexican Courts took place.”
4 Counter-Memorial:

“The Tribunal Proceedings Continue™: page 26

Reply:

“q 117 through § 134 Respondent’s text omitted.”

Counter-Memorial:

Paragraphs 117-134 set out in detail the procedural attempts by the Municipality to
D imtroduce evidence of a Cabildo meeting and evidence of the criminal complaint against
. Mr. Goldenstein filed by Dr. Palacios (its motion was later denied), the Municipality’s
arguments in defense of its action (with extensive references to the company’s
misrepresentations), the filing of the Municipality’s evidence from its accounting expert
which concluded that the Municipality’s expenses had not diminished, the filing of
another report on the company’s failure to perform the concession, the State
D Administrative Tribunal’s ruling on the complaint and its reasons therefor, the company’s
appeal therefrom to the Superior Chamber, the dismissal of the appeal, the reasons given
by the Superior Chamber (the 9 irregularities that it found), the appeal to the Federal
Circuit Court, that court’s denial of the requested amparo, and a summary of the legal
proceedings which directed the Tribunal to Dr. Davalos’ testimony that DESONA had
ample opportunity to adduce evidence in support of its position but failed to do so,
whereas the Municipality did file substantial evidence.

Reply:

“See answer to above 1 100 through 1 107.” [“Claimants admit that proceedings at
9 Mexican courts took place.”]

62.  No evidence has been adduced to contradict Dr. Davalos’ extensive and documented
testimony as to the conduct of those proceedings, the evidence that was adduced by the
Municipality and the company’s failure to do the same.
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63.  The Respondent is of the view that the Tribunal should address this issue at the outset of
the hearing. Given that there is no cogent evidence of any element that would suffice to elevate
the “wrongful repudiation” claim to the international level, the Claim should be dismissed with
costs awarded to the Respondent.

64.  Without prejudice to the argument just advanced, the Respondent will address the other
allegations of fact and legal arguments asserted in the Reply.

PART THREE: THE CONTINUED RELEVANCE OF THE DOMESTIC LEGAL
PROCEEDINGS

A. The Domestic Legal Proceedings Afforded DESONA Ample
Opportunity to Make its Case

65.  One of the issues that was before the Mexican courts and has been put in issue in this
proceeding is whether the rights and obligations of the parties are governed by the terms of a
simple contract, as the Claimants contend, or whether a wider body of law applicable to the
granting and termination of concessions applies, as the Respondent contends.

66.  The grant of a concession for the performance of a public service is a legal act arising
under Mexican law. Therefore, it is Mexican law that determines its legal nature and effect®’.

21. Article 1.4 (Mandatory rules) of the UNIDROIT Principles of International Commercial Contracts, for
example, provides:

“Nothing in these principles shall restrict the application of mandatory rules,

whether of national, international or supranational origin, which are applicable

in accordance with the relevant rules of private international law.”

The comments of the UNIDROIT to the Principles state:
“1. Mandatory rules prevail

Given the nature of the Principles, they cannot be expected to prevail over

applicable mandatory rules, whether of national, international or supranational

origin. In other words, mandatory provisions, whether enacted by States

autonomously or to implement international conventions, or adopted by

supranational organizations, cannot be overruled by the Principles.” [emphasis
. added]

Even in the case that the Principles are incorporated in the contract by agreement of the parties or if they
are the law governing the contract, they do not overrule mandatory rules. The comments of the UNIDROIT
continue:

“2. Mandatory rules applicable in the event of mere incorporation of the
Principles in the contract

In cases where the parties’ reference to the Principles is considered to be only an
agreement to incorporate them in the contract, the Principles will first of all
encounter the limit of mandatory rules of the law governing the contract, i.e.
they will bind the parties only to the extent that they do not affect the rules of
the applicable law from which parties may not contractually derogate...

3. Mandatory rules applicable if the Principles are the law governing the
contract

15




67.  Concessions are complex legal acts that consist of three distinct elements: a regulated
element that is established in the law and cannot be changed by any party to the concession; an
administrative element through which the public authority grants the concession and defines its
terms; and a contractual element that is subordinated to the first two elements.

68.  The grant of concession of a public service (such as waste collection) is an act of public
law that involves the infuitu personae transfer of certain powers and property of a public
authority to the concessionaire for a fixed period of time, subject to various powers and
reversionary rights being retained in the grantor.

69.  The purpose of the grant of concession is to enable a private party to provide a public
service in a superior manner than the government authority is able to do, owing to the state’s lack
of economic or technical capability. Accordingly, the concessionaire must have the proper legal,
technical, financial and moral attributes for the performance of the object of the concession, and
the concession cannot be sold or transferred without the express approval of the authority that

granted the concession™.

70.  The government authority granting the concession remains responsible for performance
of the service. Therefore, the state retains the power to control, inspect and audit the service
provided. The state also retains the power to approve applicable fees, as well as the power to
impose sanctions on the concessionaire and to terminate the concession, through various means,
upon proper legal grounds. One of the forms of termination of a concession is through the
administrative declaration of nullity due to defects that vitiate the essential elements of the
concession’s valid and effective existence.

71. In a concession, the agreement or consent of the parties is “a sine qua non and
indispensable condition” that must exist as a matter of law. Error, misrepresentation or violence
can vitiate it. Accordingly, the civil code of the State of Mexico provides that the agreement of
the parties is not valid when it has been reached in error or upon violence, or has been induced

by misrepresentations.

72, Error in persona (which has serious consequences when it occurs in an intuitu personae
contract) is an error regarding the identity or attributes of the concessionaire. Likewise,
misrepresentation (which is frequently identified with bad faith) is understood as an artifice by

one party to induce the other to mistake.

73.  When there has been an error as to the identity or attributes of the concessionaire or the
granting of a concession has been induced by misrepresentation, the proper remedy to invoke is
administrative nullification. Indeed, the applicable law provides that this is mandatory in such

Vet even where, as may be the case if the dispute is brought before an arbitral

tribunal, the Principles are applied as the law governing the contract, they cannot

prejudice the application of those mandatory rules which claim application

irrespective of which law is applicable to the contract (Jois d application

nécessaire).” [emphasis added]
22. Counter-Memorial, Expert Report of the Institutio de Investigaciones Juridicas, Section 6 —“The Legal
Nature of the Public Service Concession™.
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circumstances. Article 167 (formerly Article 101) of the Municipal Organic Law of the State of
Mexico provides:

The agreements, concessions, permits, or authorizations granted by municipal authorities
or public officials lacking the necessary authority for that purpose, or those issued upon
error, misrepresentations or violence that prejudices or affects the rights of the
Municipality over their public domain property, or upon any other matter, shall be
nullified through an administrative procedure after providing a hearing to the interested
parties.” [emphasis added]

74.  The history of the nullification proceedings initiated by the Municipality on March 7,
1994 is described in detail in the Counter-Memorial (at paragraphs 84-88, 93-134) and in the
witness statement of Lic. Carlos Felipe Davalos Mejia (at paragraphs 13-70). The following is a
summary of the salient aspects of the proceedings.

75. On March 7, 1994, after considering the Municipal President’s report on Lic. Davalos’
findings and advice, the Ayuntamiento unanimously approved two proposals:

a) that the Primer Sindico should notify DESONA of the irregularities found with
regard to the company’s capacity and standing (as required by the Mexican
Constitution, and the State Constitution) and of violations of the Municipal
Organic Act and disclose the findings to the company in a hearing at which a date
should be set for the company to respond and submit evidence in defense; and

b) to empower the Primer Sindico to (i) determine precisely which provisions of the
law have been violated, (ii) give notice to DESONA 1in strict compliance of the
law; and (iii) prepare an administrative report of the hearing which discloses the
irregularities found by the Ayuntamiento and puts the company on notice that if it
fails to file a response and evidence in defense within the stated time limit that it
will lose the right to do so.

76.  DESONA was served with notice of the proceeding on March 8, 1994. On March 107,
the Primer Sindico met with Mr. Davitian of DESONA and Lic. Edgar Lozada of Baker &
McKenzie who initially appeared as DESONA’s legal counsel”*. DESONA was given formal
notice of the 27 irregularities and was informed that it must respond and provide evidence in its
defense by March 17, 1994,

77. On March 15, 1994, instead of responding to the Ayuntamiento’s findings, DESONA
filed a claim before the State Administrative Tribunal seeking nullification of the Ayuntamiento’s
resolution of March 10, 1995 on the grounds, inter alia, that (i) the Ayuntamiento and the
company had entered into a concession contract on November 15, 1993 setting out the rights and

23. Counter-Memorial, Expert Report of the Institutio de Investigaciones Juridicas, Section 9-F— “Nullity of
the public service concession”.

24, Also present was Mike Carolan, a broker whose name appears in documents supplied to counsel by Mr.
Sam Maphis that indicate that Mr. Carolan was seeking an investor or buyer for the DESONA principals and Bryan
A. Stirrat. See Exhibit T to the Affidavit of J. Cameron Mowatt filed with the Counter-Memorial.




obligations for both parties; and (ii) that the parties had agreed in clause 34 of the contract that in
celebrating the contract, there had been no error or any other cause of nullity;

78. - OnMarch 21, 1994, the Ayuntamiento resolved unanimously to nullify the concession>.

Lic. Davalos confirms that DESONA did not provide evidence by March 17 or at any time
before March 21, even though it was open for it to do so until the Ayuntamiento resolved to
nullify the concession. Instead, DESONA challenged the Ayuntamiento’s actions in the State
Administrative Tribunal and committed itself to be bound by the outcome of those proceedings®.

79. On March 23, 1994, the Ayuntamiento notified DESONA that the concession had been
nullified”’. Mr. Goldenstein received and signed the notice at 9:00 A.M. At 11:00 A.M. the
Municipality took possession of the Rincén Verde landfill. The report noted that DESONA
retrieved all of its equipment, including the money in the cash register in the amount of 1,835
new pesos>.

80. On April 11, 1994, DESONA amended its claim to seek nullification of the March 21,
1994 resolution of the Ayuntamiento. DESONA’s claim was based on two premises: (i) that the
Municipality had arbitrarily nullified the concession and (ii) that because the concession was a
contract, the dispute should have been taken before a civil court judge and dealt with on the issue
of non-compliance with the contract and not on the basis of administrative nullification.

81. On June 1, 1994, in response to a request from DESONA, the Ayunfamiento met in an
extraordinary Cabildo session to hear DESONA’s response to the various issues raised in the
nullification procedure. Mr. Goldenstein was given a full opportunity to address the Cabildo and
answer questions from the Ayuntamiento.

82.  The hearing of DESONA’s claim in the State Administrative Tribunal took place on June
14, 1994%°. Mr. Davalos gives describes the extensive evidence he adduced in the proceeding
and the lack of evidence adduced on the part DESONA at paragraphs 36 to 43 of his witness
statement. In brief:

a) DESONA never proved that the concession was legally valid or that what had
been annulled was a simple bilateral contract as opposed to an administrative
award of a concession; :

b) The Municipality provided substantial evidence in support of its finding that there
was legal error in the award of the concession as a result of fraud and

25. Counter-Memorial, Exhibit 9, Minutes of the Cabildo session, March 21, 1994.

26. Counter-Memorial, witness statement of Carlos Davalos at paragraph 34. The Claimants admitted that
Desona refused to respond to the Ayuntamiento’s finding of 27 irregularities on the advice of its legal counsel. See
Claimants® Admissions and Denials, response to paragraph 95.

27. Notice of nullification of concession to DESONA, March 23, 1994, See Counter-Memorial Exhibit 15,

28. Report concerning the repossession of the Rincén Verde landfill, March 23, 1994, See Counter-Memorial
Exhibit 16.
29. Counter-Memorial, witness statement of Carlos Davalos at paragraph 35. (Note the English translation

erroneously states that the hearing occurred on July 14.)




-

misrepresentation on the part of DESONA. For example, in support of its finding
on irregularity number 12 —that DESONA was incapable of providing the
services required under the concession— the Municipality tendered 39
documents, evidence of two on-site inspections, three expert reports, three
testimonial statements and two statements against interest, none of which were
called into question through evidence adduced by DESONA;

c) The Municipality’s three expert reports consisted of an assessment of the
Municipality’s damages, an opinion on the viability of the Rinc6n Verde landfill,
and an opinion on the financial capacity of DESONA. These reports comprised a
total of 47 pages of text and 590 pages of exhibits. DESONA presented evidence
of three experts (two appointed by DESONA and one appointed by the court)
whose reports consisted of a total of 7 pages of text and two exhibits consisting of
some photographs and a pamphlet;

d) In order to determine DESONA s true financial capacity and the amount of its
investments, the Tribunal requested DESONA to produce certain financial
records, such as payroll documents, financial statements, bank statements,
receipts documenting the payment of taxes and social security, accounts payable
records and rental contract for its offices but DESONA consistently refused to
provide such documents®’; '

e) The Municipality’s written legal submissions analyzed each of the five legal
requirements for administrative nullification, all of which were supported by
evidence tendered by the Municipality. DESONA. did not make written legal
submissions.

83.  Inthe legal proceeding before the State Administrative Tribunal, DESONA had a full
opportunity to adduce evidence in response to the findings of the 4yuntamiento that formed the
basis of the nullification procedure, but it declined to do so, even when asked to produce such
evidence by the court.

84. The decision of the State Administrative Tribunal was rendered on July 4, 1994, less than
five months after the action was commenced, upholding the validity of the Ayuntamiento’s
resolutions of March 7 and March 21, 1994 which resulted in the administrative nullification of
the concession.

85. In its reasons for judgment, the court stated:

.. in the present case, there is not a [private law contractual right] given that the
concession pertains to a public service, that is to say, it is a discretionary administrative

30. The Tribunal is directed to paragraph 4 of the Respondent’s Request for Directions dated June 8, 1998
wherein the Respondent describes the Claimant’s refusal to produce the same financial records, quoting its
responses variously that the documents were “...irrelevant,” “too voluminous to produce”, that they “may be in
Mexico and may be in storage and will take too long to retrieve”.
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act though which the authority so empowers an individual to establish and exploit this
service within the limits and conditions that are set out in the law.

86. The court also held that:

...the concession should be awarded to a person or company that has the technical and
economic capacity to provide the waste collection service ... efficiently and consistently.
The aforementioned obliges the Concessionaire to have the necessary technology and
economic capacity; that is to say the financial resources to secure technological advances.
This is an essential element for the company to comply with. ..

87.  DESONA failed to adduce evidence to satisfy the court of first instance that it had the
technical or financial capacity to perform the services required under the concession.
Significantly, it did not contend that it had the backing of any of the putative sponsors, such as
BFI, Sanifill, Western Waste Management, and Northside Steel Fabricators, whom it now claims
were ready, willing and able to provide the capital it needed to acquire the “new and modern
equipment”. It also did not argue that it had the experience and expertise it had promised for the
proficient collection of waste in the relevant residential, as well as the public, commercial and
industrial sectors of the Municipality.

88.  OnJuly 14, 1994, DESONA filed an appeal in the Superior Chamber of the State
Administrative Tribunal. As described by Mr. Davalos, this appellate body “reviews the legality
of the process and corrects the weighing of facts and evidence made by the lower court judge”.

89. The Superior Chamber rendered its unanimous decision on November 17, 1994, about
four months after the decision of the court of first instance. After thoroughly reviewing: (1) the
grounds for appeal, the evidence and allegations of both parties, the application of the law to the
case and the legal basis of the decision, it held that nine of the 27 irregularities identified by the
Municipality individually constituted sufficient grounds to nullify the concession (it also held
that six of the 18 remaining irregularities were sufficient grounds for claiming non-compliance
with the concession).

90.  The Superior Chamber held that the first ground of nullification (the incorporation of
DESONA with entities that were different from those which were promised at the November 4,
1992 Cabildo session) “is sufficient on its own to support the administrative nullification of the
concession which did not have the necessary technical and economic capacity and management
experience to provide the public waste collection service in an adequate, opportune and efficient
manner...”.

91. On December 10, 1994, DESONA filed an amparo in the Federal Circuit Court. Thisisa
constitutional remedy that protects individuals (including corporations) in the territory of Mexico
from acts of governmental authority that are alleged to breach constitutional protections of their
rights to equality, liberty, security and due process. DESONA claimed that: (1) the Municipality
had undertaken the administrative nullification procedure without a proper legal basis and the
two state courts had not given reasons; (ii) the Municipality had cancelled a contract without
following the legal procedure to rescind a contract and the two state courts had held that the
concession was not a contract but an administrative act that was properly the subject of
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administrative nullification; and (iii) the state appellate court had not analyzed all of the evidence
and arguments presented by DESONA in the two state courts.

92. On May 18, 1995 (about fourteen months after the administrative nullification was
initiated) the Federal Circuit Court rendered its unanimous decision, holding that the arguments
presented by DESONA were without merit. In its reasons it said that:

the analysis of the State Superior Administrative Tribunal which concluded that in
entering into an administrative concession there existed so many errors which vitiated the
[Municipality’s] consent (both misrepresentation and fraud)... that the decisions passed
on March 7 and March 21, 1994 must be declared correct.

93.  Inanswer to DESONA’s argument that what DESONA and the Municipality had entered
into was a simple contract, the Federal Circuit Court held that:

in accordance with Articles 126 and 128 of the Municipal Organic Law, it was perfectly
clear that this was an administrative concession... [and that] it is unquestionable that the
administrative act cannot be considered a contract’'.

94. Tt can thus be seen that the same legal argument that the Claimants have made in this
proceeding —that the Municipality unlawfully nullified the concession instead of applying the
concession contract and initiating a judicial procedure for breach of contract, to the exclusion of
Mexican law applicable to administrative nullification— was rejected by the court of first
instance and by the unanimous decisions of the appellate court, as well as that of a Federal
Circuit court in an amparo proceeding.

95. By the Claimant’s argument in essence that the dispute between the parties should be
revisited de novo and judged by this Tribunal under the terms of the “concession contract”, this
Tribunal is being asked:

a) to override or ignore well-established principles of Mexican administrative and
civil law (including statutory law) applicable to granting and nullifying a
concession granted by a public authority to perform a g)ublic service, and the
existence and validity of contracts and other legal acts 2,

b) to override or ignore findings of the Mexican courts on the very point that the
Claimant now urges on the Tribunal find in its favor —that the concession was
properly nullified under applicable law, in light of the evidence of

31. Counter-Memorial, witness statement of Carlos Davalos at paragraph 62

32. It is observed that the NAFTA did not purport to change the Party’s bodies of law, except in very limited
circumstances, and then, only by express reference. For instance, Annex 1904.15 requires that specific changes be
made to certain statutes of the three NAFTA Parties. The Claimants are asking this Tribunal to rule that NAFTA
Chapter Eleven and “an international law of contract” make Mexican civil and administrative law governing
congessions and contracts, in particular, the well-established theory of nullities, inapplicable or render it inconsistent
with the NAFTA itself.
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misrepresentations and other irregularities, which the Claimants failed to
challenge successfully”;

c) to declare irrelevant the Mexican domestic law’*, notwithstanding that the subject
matter of the claim is the grant of a concession in Mexico by a Mexican local
government authority to a Mexican corporate entity to provide a public service in
Mexico;

d) to make different findings of fact, five years after the events in question, than
those made by the Mexican courts on the evidence as presented within five
months of the events in question, on points that DESONA has already failed to
prove or disprove; and

e) to find, in effect, that investors of the other NAFTA Parties are not subject to a
body of law of general application to which all other investors in Mexico,
including Mexican nationals, must submit.

B. The Concession was Properly Nullified Under Mexican Law

96.  As has already been discussed, the Ayuntamiento annulled the concession on basis of 27
irregularities, nine of which were ultimately upheld by three different courts. The Claimants are
asking the Tribunal to disregard the determination made by the Ayuntamiento, as well as the
findings of the domestic courts over these same 1ssues, and to conduct a de novo review of the
circumstances giving rise to the annulment proceeding.

97. However, the Tribunal should not overlook the fact that the Claimants refused to address
the Ayuntamiento’s findings regarding the 27 irregularities and to provide evidence that would
contradict them, both before the Ayuntamiento itself; as well as before the courts. Indeed, while
denying that DESONA failed to address the irregularities and to provide explanations and proof
to refute the Ayuntamiento’s findings (which is contradicted by DESONA’s response submitted
to the Ayuntamiento on March 16, its failure to produce evidence following the request of the
State Administrative Tribunal®®, but more significantly by its own admission in this arbitration
proceeding that “Desona took the position that it was not required to comply with the
Municipality’s demand to provide explanfsltions”3 ) and instead resorted to the State

33. And some of which are now admitted, albeit with an attempt to excuse.

34, The Claimants cite the Shufeldr Claim (U.S. v. Guatemala), 2 Reports of International Arbitral Awards
1079 (1930) for the proposition that a government waives its right to assert a breach when it has not given
appropriate notice of its complaints. Reply at Section 111, paragraphs 31-32. The Shufeldt Claim, however, was an
arbitration between two governments (brought by the United States against Guatemala), the arbitrator was
authorized to resolve all issues arising from the claim, and the Guatemalan government had continued to recognize
the validity of the contract and received benefits under it for three years after the alleged breach. The Shyfeld: Claim
has little relevance to the instant dispute.

35. Counter-Memorial, Exhibit 12.
36. See Counter-Memorial, witness statement of Dr. Carlos Davalos at paragraph 41
37. Claimants’ Admissions and Denials, response to paragraph 31.
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