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1. The prasent Tribuuisl was copstitited under Amiele 1120 of the North
AmmmFraeMAmmm C'NAFTA”) ot April 28, 2004, andd reconstituted
under the same provision on July 13, 2004,

2. By s letter daned Septenber 8, 2004, the United Maxican States (“Mexico™)
notified the Tribunal that it bad applisd 1o the Secretary-General of the Ceater for the
establishment of & consolidation tribunal, pursuant to NAFTA Article 1128, to
consider the consolidation of the present case with one hrought against Mexico by
Archer Danicls Midland Co. and A.E. Staley Manufacturing Co. (“the ADM/Staley
case”). By the same lester Mexico requestod thet the Tribunal suspend proceedings in
the prosent case pending the decision of te consolidation tribupal,

3 Al & hoaring held in London om Septembor 16, 2004, the Tribunal heard
submissions by counsel for Mexico and counsel for the Claimant, Corn Products
International, Inc., on this request. Counsel for the Claimant opposed the request for
suspension. So far as the Tribunal and the partics arc awere, Asticle 1126 has not
previously been invoked beforo @ NAFTA tribunsl. The Tribunal has, accordingly,
considersd itdaﬁnblatcmm!nbﬁefiumhdmmwmx the request for a
suspension of proceedings.

4, 1Y a tribunal is cstablished under Article 1126, and if that tribunal decides that
the present case snd the ADM/Staley case have & question of law or fact jn cornmon,
then, under Article 1126(2) of NAFTA, that tibunal may decide that it would be “in
the Interests of fair and efficient resolution” of the two claims for them t be heard
together. In that event, Article 1125(2) empowers that tribuna) {o assume jurisdiction
aver the two cases in whole or in part. By contrast, the present Tribunal has no power
© decide whether or not the two cases should be consolidated snd, indeed, has no
jurisdiction over tha ADM/Stalcy case. '
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5. NAFTA Article 1126(8) provides that -

“A Tribunal eetablished under Article 1120 shall not have judsdiction to
decide a claim, or a part of a claim, over which a Tribunal established
under this Article has sssomed jurigdiction "
Accordingly, if en Article 1126 twibunal awmj\nhﬁcﬁah over the present gase,
then the jurisdiction of the present Tribunaf will come to an end in Tespect of such part
or parts of the claim over which the Asticle 1126 tribunal assuntes jurisdiction.

6. The Tribunal notes thet, subsequent to the hearing of September 16, 2004, the
ADM/Staley case hag been registered by the Center. Nevertholsss, until & tribunal
established under Article 1126 exercises jurisdiction, the Tribunal remains seised of
the prosent case and, sabject to sny jurisdictional obijection which may subsequentty
be raised by Mexico, has pufsdiction over it Nothing in Articls 1126, or in any other
pravision of NAFTA or the ICSID Additional Facility Arbitration Rules, roguires the
Tribunal to suspend proceedings in such a situstion,

7. The Tribunal considems, howeves, thas, while it bes no duty o suspoed the
present procoedings, it has a discretion to do 36. The existence of such a discretion
appears to be implicit in Article 1126(9) of NAFTA, which provides that -

“On application of a disputing party, & Tribunal established under this
Article, pending jts decision under paragraph 2, may ordsr that the
preceedings of a Tribonal sstablished under Articls 1120 be stayed, unless

the latter Tribumal has alreadv adjourmed iis proceedings.” (Emphasis
addad)

The Tribunul has therefore treated the request by Meiico as an application that the

Tribunal usc its discretion to suspend the proceedings pending a decision of an Axticle
1126 tribunal, '

8 The Tribunal considers that the two principles by which it should be guided in
the exercise of its discretion arve (a) the efficient conduct of the proceedings and (b)

faimess to both disputing parties.
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9. With regard to the first principle, if en Article 1126 tribunal should assume
jurisdiction over the present case, even only in part, it may well wish to fix an entirety
fresh achedule for submissions and thers is 2 danger that work done by the parties in
Preparing submissions for the presenn Tribuns) may have to be duplicated. On the
other hand, the Tribunal iz concerned that the present claim was filed as long ago 2s
Oetober 2003. The Tribunal, while not at this stage seeking to inquire into the canses,
is concerned by the fact that such a long pariod has elapsed sinoce the cluirn wxg filed
If 2 tibunal is not esiablished under Asticle 1126, or if such a tribunal is established
but them decides not to assume juriadiction over the present case, then if this Tribunal
has suspended its proceedings, there will be a further delay — perhaps of several
months — befbre a pleading schedule is even determined. The uncectainty regarding
Mexico's application to the Center is emhanced by the fact that no Asticle 1126
tribunal exists as yet and, indeed, that the ADM/Staley case has not even been
registored.

10.  With regard to ths duty of faimess to the parties, the Tribunal was hnprassed
by the submissions of counael for Mexico, which is, of course, party to both thie case
and ADM/Staley, that it should not be put in the position of having to conduct
proceedings both before this Tribunal and before an Article 1126 tribunal and that it
should not be required to expend time mxd money in preparing written submissions for
this Tribunal when the Article 1126 tribunal may in due course assume jurisdiction
aud therefors put sn end (st Jeast for the time being) to thase proceedings. On the
other hand, the Claimant has siready hed to endure & copsiderable time in the
proceedings and its counsel has wrged that further delay will prejudice it.

1. The Tribunal gotes that it is the Claimant who will have to prepare the finst
written subraissions, the Memorial. In view of the likely time scale for the
establishment of an Article 1126 tribunel and the consideration by such a tribunal of
whether or not to essume jurfediction over the present case, if the deedline for the
filing of the Memorial is set at a date early in 2008, it is probable that an Article 1126
tribunal, if one is convened, will have reached a desision on the quesijon of
consolidation before the Memorial has to be filed. While it remnains the case that, if
such a tribunal decides to consolidate the two cases and to assume jurizdiction over
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the present cleim shortly before the Claimant is dus to deposit its Megmorial, 1o
Claimant will have to halt ia its racks and prepare written submissions in accordance
with whatever new timetable is determined by the Article 1126 wibumal, it is wnlikely
that that would cause any real prejudics to the Claimant. As the Claimant’s counsel
has explained, the Claimant would be obliged to do the work involved in preparing a
Memorial in eny event. Moreover, if there is any prejudice it would be to the
Claimant and the Claimans hes stated that it is prepared to take that risk.

12.  Fixing a pleading schedule which invoived the filing of the Memorial early in
2008 would involve no unfiimess o Mexioo, siace it is probable that an Asticle 1126
tribunal would have taken & decision on cousobidation befors Mexico had to begin
wark on its Counter-Memorial. Nevertheless, in the event that the position regarding
consolidstion rameined unclesr by the time the deadline for the Claimant to Sle its
" Mamiorial approached, the Tribunal would be perfectly willing to hear am application
froom cither party 10 vary the timetable. The Tribuaal slso notes that Article 1126(9)
authorizes an Article 1126 tribunal to order suspension of our proceedings.

13. Accordingly, the Tribunal has decided not to suspend the present proceadings.
but, after hearing firther submissions from the parties reganding timetabling. to order
that -

(2)  the Claimant should ffle its Memarial no Iater than 15 February 2008;

(3)  the Respondent should fils its Counter-Mcmorial no-lster then 15 July
2005; ,

(¢)  the Cluimant should file fts Raply no Iater than 26 August 2005;

(d)  toeRespondent should file its Rejoinder no later than 7 October 2005,

14.  With the agreernent of the parties, the Tribunal further orders that these
submissions be directed to the question of respomsibility and resaves any
consicleretion of issues of damages to a later stage of the proceedings to the extent
necossary.

15. At the hearing on September 16, 2004, the Tribunal aiso considered a number
of other procedural questions. ks conclusions are recorded in the minutes attached to
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this Order and the Tribunal bereby dirocts compliance with the decisions recorded in

thoae minutes.
Christopher Gressnwood, CMG, QC /
President of the Tritunal @,— g /

a—
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