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The Honorable Konstantivos D, Kerameus
The Honorable Jorge Covarrubizs Bravo
The Honorable David A. Gantz

¢/o Ms. Gabriela Alvarez-Avila
Secretary of the Tribunal

Intemational Ceptre for Setilement of Investment Disputes
1818 H. Street, NNW.

Washington, D.C. 20433
RE: Marvin Roy Feldman Karpa v. United Mexican States
(CSID Case No. ARB(AF)/95/1

Dear Sirs:

L. In Reply to the Government of the United Moxican States’ (“Mexico” or “Respondent’”)
January 30, 2003 request for interpretation of the final award (Mexico’s Request), we respectfilly
submit the following arguments and altemative questions.

2. With the exception of one point, addressed bolow, Mexico's Request is no more than a
blatant sttempt to roopen that part of the award favorable to Claimant and reargue o case that has
been fully litigated and decided.

3. Apart from the expense, which Claimant is in no position to bear, Respondent’s mancuvers
seck to protract further a proceeding that has gone on for too long. For the reasons stated below,
Claimant belioves that, with the possible exception of a clarification directing that compensation
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should be immedistely paid to Corporacién de Exportaciones Mexicanas, 8.A. de C.V. (CEMSA),
the Tribunal shonld deny Rospondent’s frivolous request to re-litigate this case.
Should the Tribunal conclude otherwise and decide that reargument is appropriate, Claimant
submits that such a proceeding should not be one-sided, In that event, Claimant requests the
Tribunal to address and answer the questions listed in the final part of this submission, and to
rectify certain monetary aspects of the award.

4.

L

3.

STANDARD APPLICABLE TO INTERPRETATIONS, CORRECTIONS

SUPFLEMENTARY DECISIONS UNDER THE ARBITRATION RULES

Articles 56, 57 and 58 of the ICSID Additional Facility Arbitration Rules (the *Arbitration

Rules"”) provide:

6.

Article 36. Interpretation of the Award

(1) Within 45 days afler the date of the award either party, with notice to the ather

party, may request that the Secretary-General obtain from the Tribumal gn
(Erophasis added).

(2) The T ribunal shall determine the procedure 10 be followed.

(3) The interpretation shall form part of the award, and the provisions of Articles 53

and 54 of these Rules shall apply.
Article 57, Correction of the Award

(1) Within 43 days after the date of the award either party with mﬁrz to the ather
par{y may requm the Secrerary-Geueml L f j :

: / errars. The Tribnmal may w:rizm the same
periad make such camcﬂam on its own lnmazzw (‘Emphuia added).
(2) The pravisions of Articles 53 and 54 of these Rulas shall apply o such carrections,

Article 58. Supplementary Decivions

(1) Within 45 days 4fter the date of the award either party, with notice to the other party

may request the Tribunal, through the Secretary-General, to dectde any guestion which
Lto decide in the qward. (Emphasis added).

(2} The Tribunal shall determine the procedure to be followed.

(3) The decision of the Tribunal shall become part of the award and the provistons of

Articles 53 and 54 of these Rules shall qpply thereto.

AND

Article 57 of the Arbitration Rules does cmpower a tribunal to make corrections to its
award. This provision, however, exprossly limits the scope of such corrections to clerical,
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arithmetical or similar errors. Therefore, in deciding on the applicability of Article 57 of the
Arbitration Rules, the first question a tribuma) must address is whether the alleged error upon which
cotrection is requested may be categorized as clerical, arithmetical or of a sirilar nature.

LB.

7. When deciding on the applicability of Article 56 of the Arbitration Rules a wibunal must
draw a clear distinction betwsen interpreting and amending an award.
8. While the Arbitration Rules allow a tribunal to interpret its own decisions, this power is tot
vnlimited. The arbitrators may not indefinitely embark in endlees explanations of the arguments
and reasoning that led to their conclugions. An interpretation calls for the clarification of specific
passages of an award that are obscure or amhiguous. Therefore, an interpretation may only be
granted whemn the following two requirements are met (i) specific obscure or ambiguous parts of the
award in question must be pointed out to the Tribunal; and (ii) the requesting party must
demonstrate prima facie that the language in question does not adequately explain the conclusions
and findings of the Tribunal. v
9. In Methanex Corporation v. United States of Americn, the claimant asked for an
interpretation under Article 35 of the UNCITRAL Arsbitration Rules, which is framed in almost
identical terms to Asticle 56 of the Arbitration Rules. The Methanex tribunal cbserved that:

Tt is well settled that such a request is limited to an interpretation of the award in the

Jorm of clarification; and that it cannot extend 1o a request to modify or annul the

award or take the form of an appeal or review of the award.'
10.  In this respoct, Mexico’s Request does not call for a truc interpreration of the final award. It
is a cynical request for a change to the final award in the part that favors Claimant, based on alleged
or implied errors of judgment of the Tribunal’s majority.

t
Tribunal's Response to the Investor's Request for an Interpretation of the Prelintinary Award on Jurisdicton and
Admissibility, dated Septembex 23, 2002, § 2.
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11,  Under Atticle 58 of the Atbitration Rules, 2 supplementary dacis‘mn.is only pew ::::
a tribunal failed to rulc on & particula claim or quastion gubmitied to it by the ;:w“h .mmcm
supplementary decizions may only deal with issucs not resolved in the ﬁnul award, no i
already decided by the Tribunal. Therefore, for this provision to be wp@lﬁ. thf- wqf - :rpm.
necds to prove that (i) the parties approached the Tribunal with a specific questian © :md m
and (§i) the Tribuna! indeed omitied to raic upon that very quostion. When tho Tn"b\mal' T

opinion on all the igsues submitted by pattics, there is 1o room for a supplementary flec\sion.

12. It is clear then, that Respondent’s invocation of Asticle 58 of the Arbitration Rules totally
missos the point. Mexico is not tryiog to have the Tribunal rale on a question submitted to it but left
unauswered (in fact, it docs not even allege that); rgther. Mexico attempts to rearguc the case 0
obtain a new award changing the result of the arbitration.

1. RESPONSE TO MEXICO'S ARGUMENTS IN RESPECT OF ARTICLE 1135,

13.  Respondent asserts that since this claim was submitied under Article 1117(1) of the North

Arpericen Free Trade Agreement (NAFTA) the compensation awarded by the Tribunal must be
paid to CEMSA rather than to Claimant.

14.  Article 1135(2) establishes:
Article 1135: Final Award

2 Subject to paragraph 1, where a claim is made under Article 1117(1):
(@) an award of restitution of property shall provide that restitution be made to the
enterprise;

() an award of monasiary damages and any applicable interest shall provide that the
sum be paid to the enterprise; and

(¢) the award shall provide that it is made withowt prejudice to any right that any
person may have in the relief under applicable domestic law.

15.  Claimant agrees that the fact that the final award orders Respondent to pay compensation to
Claimant personally, instead of CEMSA, as suggested by NAFTA article 1135, could be
characterized as u clerical egror. |

16. Claimant does not believe, however, that issuing a comection is necessary. Claimant

initiated this proceeding to obtain compensation for CEMSA and agrees o receive payment by
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means of a deposit of the award’s procesds into CEMSA’s account No. 09007884937, Banca
Serfin, Branch No. 132, in Mexico City. If Respondent agreeq to make such direct paymesnt fo
CEMSA's account, this issue would be resoived without further action by the Tribunal. If, on the
other hand, Regpondent seeks to avoid or to defer payment of the award by asscrting offxels ot
otharwise, it should advise the Tribunal so that issue can be addressed now.

17 Leaving apert the lack of merit of Respondent’s allogations, the Tribunal ehould flatly reject
Mexico’s Request, since it does not represent a good faith request of an interpretation.
18.  In calling for an “intexpretation,” Respondent points to paragrapbs 178, 186 and 187 of the
final award, which, according to Respondent, contain “inferences” adverse to it.
19.  Respondent then, expressly invoking Article 56 of the Arbitration Rules, asks the Tribunal
to “interpret” such paragraphs “and any others to similar effect”.
20.  Respondent in no way statos what part of paragraphs 178, 186 and 187 are obscure or
ambiguous, 50 a8 to warrant an interpretation of the language used in thom (in fact, from the very
text of Mexico’s Request it is obvious that Reapondent mlly'undcmtands the meaning of such

¢ paragraphs).
21.  In addition, Respondent does not in any way explain the Tribunal which “other parsgraphs™
have a “similar effect” to paragraphs 178, 186 and 187, This leaves Claimant wondesing how can
Mexico expect an intarpretation of something which is not even identified.
22. Respondent does memtion (in & parenthesis) “examples” of paragraphs contaiming
“inferences” supposcdly adverse to it (according to Respondent, paragraphs 6, 23, 167, 173, 174,
176, 177, 178, 186 and 187), but again, Respondent fails to point any passage or language therein
which could be ambiguous or obscure. '
23.  After mentioning the paragraphs that supposedly noed an “interpretation” from the Tribunal,
Respondent follows with a standard of review of its making: according to it, the Tribunal must
answer the following questions in respect of the “inferences” adverse to Mexico:
») Did the majority consider Lic. Bduardo Diaz Guzman's testimony?
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b) Did it do it in connection with the other Mexican resellers?

©)  1f so, did it consider his testimony regarding the other Mexican resellers and Article
69 of Mexico’s Federal Fiscal Code (FFC)?

d) If s0, did it conaider Article 69 of the FFC to be a “law protecting privacy™ within (he
meaning of NAFTA. Article 21057

e) If so, did it consider whether NAFTA Article 2105 should prevail over “interational
law™ in deciding who should bear the burden of proof?

f) In any event, did the majority consider whether shifting the burden of proof would be
contrary to public policy? '

24, Claimant respectfully requests the Tribunal to respond to Mexico’s questions with & brief -~
statement that the award speaks for itself in that the Tribunal (i) did consider Lic. Eduardo Diaz
Guzman’s testimony (#ee paragraphs 159, 167, 168, 175 and 176 of the final award), and thus
Respondent’s questions are ulterly frivolous and there is no need to “mterpret” the Majority’s
findings in this respect, and (ii) determined, on the basis of all the evidence of record before it, that
Mexico violated its obligations under NAFTA article 1102(2) by according CEMSA less favorable
treatment than it accorded 1o investments of its own investors in like circumstunces beginning in
October 1997 and continuing, at 2 minimum, through 1998, 1999 and 2000. That evidence includes
documents subniitted by Claimant (App. 0473-0505 cited st Mem. 129 and Feldman 91) as well as
data provided by Respondent, (Declaration/affidavit of Roland Garcia Ramos showing that Poblano
companies exported about §5.5 m:]hon in cigarettea in 1998-2000 (CM 270-272); Guzman Decl.
(Mem. App. 0316) admitted IEPS rebates of about $9.1 million o three trading companies (sther
than CEMSA) from September 1996-2000. Thus, Claimant met its burden of proof and Respondent
failed to make any meaningful response.

25. At any rate, the reasoning of the Pope & Talbot tribunal, in connection with Canada's
refusal to fumish documents allegedly protected by the attorncy-client privilege, sheds some Light
on why Mexico's Request should be denied:

“\-.In the result, [Canada’s] refusal [to provide the requested documenis] did not appear
prejudicial to the Investor, and the Tribunal proceeded upon the basis of the materials
actually before it. However, the Tribunal deplores the decision of Canada in this matter. As
the Tribunal noted in its decision on this matter dated September 6, 2000, Canada’s position
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could well be a derogation from the “overriding principle” found in Article 15 of the
UNCITRAL Arbivration Rules, under which these proceedings have been conducted, that all
partias should be treated with equality. 2
26. In short, Respondent is advancing new and old arguments to Teopen a discussion already
decided by this Tribunal. Mexico sttcmpts to unduly broaden the scope of Articles 56, 37 and 58 of
the Arbitration Rules. Consequently, the Tribunal must dizmiss Mexico’s Request.
27, As in Methanex, this Tribunal could issue an explanatory statement along the lines of
paragraph 24, just to mske it plain that Mexico’s request is frivolous and onwarrunted. We
respectfully request this Tribunal, however, to state expressly, as the Methanex tribunal did®, that
such clarification statement is not rendered under Article 56 of the Arbitration Rules and
consequently does not form part of the final award. '

28. Implied in Rgspondont'a “questions” ave the two following assertions {1) that Article 69 of
the FEC imposes an absolure duty of confidentiality on the Mexicen government, and (i) such
absolute duty is a provision for the protection of personal privacy under NAFTA Article 2105.

29. The first assertion is patently false. There is no such absohute duty not to disclose tax
information of Mexican taxpayers.

30.  Article 69 of FFC itself establishes six exceptions, under which the duty of confidentiality
does ot apply to (i) cases specifically provided for in the tax laws, (ii) information requested by
officials in charge of the “administration” and “defeunse” of federal tax interests, (iii) information
requested in comnection with criminal cases, (iv) information requested in cornection with alimony
proceedings, (v) the case provided for in Article 63 of the FFC, and (vi) information provided to
private entities authorized to maintain and jssue credit reports of individuals or legal persons.

31.  Under Article 63 of the FFC, facts found in tax audits or any information in the filc or files

of taxpayers, may be used by the finance mimistry or any other fiscal authority ta support their
determinations.

2 Cuse Pope & Tolbot Inc v, Canads, at Socond Phase's Final Award ca Merits, Apell 10™ 2001, §193.

? Case Methanex i , ,
2552002 §3 Cotparation v. United States of Areerica, at Tribunal’s Response 1o the Investor’s Request, September
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32.  In sddition, Mexican cowts have held op numerous occasions that Article 69 of the FFC
docs not prevent the disclosure of third-party tax information in tex court proceedings, because
article 230 of the FFC do«"not limit the type of evidence that may be gubmitted by the parties
(sisuilaxly to Article 230 of the FFC, Article 41(2) of the Arbitration Rules establishes that at any
stage of ths arbitration,  tribunal may call upou the parties to produce documents, witncsses and
experts, without limiting the type of evidence that may be requested). As exhibits 1 and 2, we
attach hereto the text of one of such precadents, and the text of Atticles 63, 69 and 230 of the FEC.
33. More generally, Asticle 79 of the Federal Code of Civil Procedure (FCCP), applicable in all
federal civil cases, as well as in all amparo suits, provides:

Article 79. To find the truth, the tribunal may rely or any pevson, be it a party or third pariy,
and on any thing or document, whether it belongs to the parties or to a third party, without
any limitations other than the type evidence in quesiion s recognized by law and U has
immediate connection to the disputed facts.

The courts have no time limits to order the exhibusion of evidence they Judge
indispensable to form their beliof in respect of the litis, nor ave applicable to them the
prohibitinns and limitations to the parties established in the rules of evidence.

34. The fact-finding powers given to Mexican courts under Article 79 of the FCCP conld hardly
be broader. These powers are used routinely by Mexican courts, as Respondent petfectly knows.
For cxemple, the broadness of Article 79 has been found to trump the confidentiality obligations
imposed by the banking laws on financial institutions, which make it crime for bank officials to
reveal their client’s information. As gxhibit 3, we provide the Tribunal en oxample of such
interpretation.

35. Tt should be noted that the Mexican Supreme Court has held that International Treaties are
part of Mexico's intemal Iaw, end supsrsede federal and local law. As ghibits 4 and 3, we attach
copies of such interpretations. '

36,  Thus, insofar a5 this Tribunal is a tribunal existing under NAFTA Chapter X1, and insofar as
NAFTA is part of Moxican internal law, there is no legal or logical reason why this Tribunal should
not have the same fact-finding authority as ordinary Mexican courts do, specially given the fact that
article 41 of the Arbitration Rules expressly grants such authority to this Tribunal.
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37.  Indecd, the fact that Asticle 69 of the FFC does mot impose an absolute duty of
confidentiality was proven at the hearing by Mexico itself, by providiag files #328 and #333 to be
reviewed by the Tribunal and Claimant’s attoxney.

38,  Respondent's second assertion is equally dubious. Respondent fails W recognizo that the
third-party information requested by the Tribunal was information regarding the treatment received
by other Mexican exporters of cigarettes; the Tribunal did not ask for information that typically
receives privacy protection, such as client lists, amount of revenues, profits made, etc. Thus, to the
extenl that some (not all) of the information contained in the files of a taxpayer is ordinavily (not
always or absolutely) protected by Mexican law, the information requested by the Tribunal in this
case did not involve information that would have impeded the enforcemont of Mexican privacy law
within the meaning of NAFTA Article 2105, specially when one considers that such third-party
information —as well as all other third-party tax information— is routinely presentcd as evidence
in cases before the Mexican conrts.

39.  Mexico’s argument that the very same third-party information that it would have to provide

to the Mexicsn courts canmot be provided to this Tribunal on account of Mexican “privacy” law is,
to say the least, bizarre.

IV, CLAIMANT’S QUESTIONS TO THE TRIBUNAL SHOULD IT DECIDE TO ANSWER
MEXICO'S QUESTIONS.

40,

As stated, Claimant betieves that the “interpretation” requested by Respondent is completely
wimecessary and inappropriate, However, Claimant also belicves that should the Tribunal address
and respond the questions presented by Mexico, then Claimant has the right to be treated equally

and thus to have questions of himself addressed and answered by the Tribunal.
41.

1f such were the cese, Claimant regpectfully requests the Tribunal:

(a) To explain why it awarded to Claimant (or CEMSA) “simple” interest instead of
campounded interost, which would ropresent @ more appropriate reflsction of the
economical Joss sustained by Claimant, particularly in light of the fact that (i) the
Tribunal awarded Claimant compensation in Mexican Pesos, a currency that has
depreciated 7.87% against the US Dollar since Deccmber 16, 2002, the date of the
final award, and (ii) the Pope & Talbor wibunal did award compounded intexest to the
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investor. Accordingly, under Articles 56 and 57 of the Arbitration Rules, Claimant
213 of the final eward, awarding CEMSA the sum of § 9,464,627.50 Mexican Pesos a3
principal, plus compounded intorest grom the dates indicated in paragraph 205 of the
final award, in accordance with the rate of interest indicated therein, which interest
shall accrue upti) the date the payment is effectively made, as provided for in
paragraph 211 of the final award

() To explain why it concluded, in paragraphs §7-88 of the final award, that there is 2
“eonflict” between the 1998 Consulta issued by the Federal Tax Court and the 2002
Amparo Decision (which invalidated the 1999 tax assessroent) issued by the Federal
Cirouit Court, since (i) the 1998 Consults was based on the 1998 version of the JEPS
{aw, which was different from the 1996 and 1997 versions of the TERS law, and thus &
version of the TEPS law not involved in this arbitration; (ii) the Foderal Circuit Court is
in ary cese superior m hierarchy and controlling over the Federal Tax Court, and (iii)
the Federal Tax Court’s decision was a legality decision (i.s. Hacienda acted according
to the letter of the TEPS law), whereas the Federal Circuit Court's decision was @
constitutionality decision {Le. the provisions relied upon by Hacienda in the 1993
assessment —articles 2 and 4 of the JEPS law— are unconstitutional), in particular
taking into account that such detcrmination and the misunderstapding of the effects of
the 1993 and the 2002 Amparos, werc the basis for the Tribunal’s determination that
“it appears to the Tribunal that the Claiman never really possessed a ‘right’ to obtain
rebates upon exportation of cigarettes, but only a right to the 0% lax rate * (paragraph

118 of the final award). Accordingly, under Article 56 of the Arbitration Rules,

13 =
~aiment respectfilly requests the Tribunal to igsne an MICIDRANION. L L Zraphs

U

20

118 through 134 of the final gward, cxplaining whether, in etermining that n

expropristion had uken place, the Tribunal considared if the two constitutional rulings
favaring CEMSA gave it the substantive zight under the Moxican Constitution to be
placed in the same de iure and de facto position as Mexican producers, i.e. to be able
to export under the same toonomical and practical circumstances as the producess, and
thus the right to obtain IEPS rebates.
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(¢) To explain whry, having found Mexico guilty of discrimination (parsgraphs 173-188} it
did not award CEMSA damages for lost income fom 1998-2002, particnlarly on the
face of arguments made @t the hearing that an appropriate measure of guch damages
would be $4,000,000.00 US Dollars; if dlscrimination during 1996-1997 gave rise t0
compensation, Claimant cannot understand why discrimination during 19982002 does
not. Accordingly, under Article 58 of the Asbitration Rules, Claimant respectfully

[EQEaLS Sele Bt 0 I13sUe BUND I CTItATY (1&C15101]

2902

(d) To explain why it determined in paragraph 208 of the final award that cach party
should bear half of the cost of the asbitration, particularly in light of the fact that this
arbitration took place only on account of Mexico's refusal to respect CEMSA’s
constitutiona! rights as declared by the Mexican Supreme Coutt. In this respect, the
Tritunal shonld explain whether it considered the fact that Mexico’s actions in failing
to abide by the Supreme Court’s decision made CEMSA's access 1o the national courts
a meaningless right, thus foreing Claimant to begin this arbitration, with the ‘
considerable costs and exponses it nocessarily entails; snd whether the Tribunal
considered if such circumstance gives Mexico & significant incentive to ignore the
rights of investors, since the only alternative recourse —~NAFTA Chapter XI
arbitrations— represents a nearly insurmountable economical barrier of entry for the
victims. To the extent that Respondent knows that few investors will have the
resources and time to begin a NAFTA arbitration against it, and to the extent that the
cost of the urbitration renders the pursuit of justice economically unviable in most
cases, Respundent has the obvious and perverse incentive to ignore and/or defy the
judicial decisions issued by the Mexican courts favoring forsign investors otherwiso
protectod by NAFTA's provisions. The only way to counter those inceativos is to find
Respondent lisble fo invesiors for foes 4nd costs in cases such 2 this one, whers
arbitration was pursued only afier it became obvious that the host state would not
abide by the decisions of its own constitutional courts, Accordingly, under Article 56
of the Asbitration Rules, Claiment respectfully requests the Tribupal to_jssue ap
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forth above.
(¢) Lastly, as the Tribunal correctly points out in paragraphs 80-87 of the final award,

Claimant requested from the Tribunal relief declaring that Mexico is not entitled to
recover rebates peid to CEMSA in respect of exports made in 1996-1997. However,
the Tribunal, having found that Respondent did violate Claimant's rights uader
NAFTA Article 1102, failed to decide on this issue, as it pertains to such violation.

Accordingly, under Article 58 of the Axbitration Rules, Claimant yespecty BqUCALS

V.  IF 182 TRIBUNAL REJECTS MEXICQ’S REQUEST FOR AN “INTERPRATION” OF THE
FINAL AWARD, THE TRIBUNAL SHOULD RULE THAT RESPONDENT MUST BEAR
THE, COST OF THESE ADDITIONAL PROCEEDINGS.

42. Respondeni’s manifest attempt to re-litigate this arbitration through a request for an
“interpretation” of the final award is both incongruous and unfair. Respondent knows perfectly well
the permissible scope of award interpretations. Respondent is obviously aware of the terrible
economical burden these additional procoedinga place on Claimant; having an almost limitless
purse to harass Claimant through endless litigation, Respondent should not be pemmitted to
gratuitously impose such burden on Claimant. In this scnse, it is only fair and reagonable that if the
Tribunal finds, as it should, that Mexico's request for an inlerpretation of the final award is
unwarranted under the pressnt circumstances, then the Tribunal showd also rule thet Respondent
bear the entirety of the costs of these proceedings, including attomey’s fess.

Respactfully submitted,

Cc:  Hugo Perezcano Diaz, Counsel for Respondent.

Page 12 0f 12




FROM WB-ICSID (WED) 2.26'03 18:16/8T. 18:09/N0. 4864117155 P 15

Asbitration of Marvin Roy Peldman Karpa v. United Mexican States
(ICSID Case No. ARB (AF)/99/1)

EXHIBIT 1

FEDERAL FISCAL TRIBUNAL’S RULING REGARDING
ABOLUTE CONFIDENTIALITY PRINCIPLE




FROM WB-1CSID (WED) 2.26°03 18:16/8T. 18:09/NC. 4864117155 P 16

T

Arbitration of Marvin Roy Feldman Karpa v. United Mexican States
(ICSID Case No. ARB (AF)/99/1)

EXHIBIT 1

Second Epoch

Instance: First Northermn Regional Chamber

Source: Federal Fiscal Trimmal’s Magazine: Year VIL No. 69. September 1985.
Thesis: TI-TASR-IX-682

ABSOLUTE CONFIDENTIALITY PRINCIPLE- IT DOES NOT OPERATE
REGARDING THE OFFERING OF DOCUMENTAL EVIDENCE RELATED TO
CONTRIBUTORS DIFFERENT FROM THE CLAIMANT Article 69 of the Federal
Fiscal Code in forve, recognizes the principle of absolute confidentiality in refation fo the
data provided by the taxpayers or obtained as a result of the exercize of the suthority’s
verification power, establishing an obligation not-to-do for the official personncl that
intervene in the different proccdures conceming the application of tax provizioas.
However, the same provision points out that such confidentility shall not be kept in the
cases establishad by tax laws and that is the reason if in 8 mullity trial documents ave
tendered in relation 1o the tax situation of people different to the claimant in such trial, the
above referred principle is not applicable, in accordance with what is cstablished by Asticle
ﬁ&l of e?c same tax law which sets forth that in nullity trials all kinds of evidence will be
it |

Trial. No. 534/84.- Sentence made on February 12th, 1985, adopted by unanimous
consent.- Propounder Magistrate: Ma. Guadalupe Gonzalex de Uresti- Clerk: Lic. Juan
Francisco Tapie Tovar.
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A et ‘ B gy
EREAN A

Segunda Epoca.

Ingtancia: Primera Sala Regional Noreste. (Monterrey)
R.T.F.F.. Afio VII. No. 69. Septiembre 1985

Tesis; II-TASR-IX-682

Pégina: 271

PRINCIPIO DE RESERVA ABSOLUTA.- NO OPERA RESPECTO DEL
OFRECIMIENTO DE DOCUMENTALES QUE SE RELACIONAN CON
CONTRIBUYENTES DIVERSOS AL ACCIONANTE.- El articulo 69 de] Cédigo Fiscal
de 1a Federacién vigente, consagra ¢l principio de reserva absoluta respecto tanto de los
datos suministrados por los contribuyentes como de los obtenidos con motivo del gjercicio
do las facultades de comprobacién de la avtoridad, estableciendo una obligacién de no
hacer a cargo del personal oficial que interviene en los diversos trémites relativos a la
aplicacién de las disposiciones tributarios. Sin embargo, el mismo precepto scfiala que
dicha reserva no comprenderé los casos que sefialen las leyes fiscales, en razén de lo cual si
en un juicio de nulidad se ofrecen como prucba documentos telacionados con la situacion
fiscal de personas distintas al actor de dicho juicio, no opera el principio de referencia, esto
de acuerdo a lo dispucsto por el articulo 230 del propio ordenamiento tributario que prevé
que en el juicio de nulidad serén admisibles toda clase de pruebas.(VT)

Juicio No. 534/84.- Sentencia de 12 de febrero de 1985, por unanimidad de votos.-
Magistrada Instructora: Ma. Guadalupe Gonzélez de Uresti.- Secretario: Lic, Juan
Francisco Tapia Tovar,
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Axbitration of Marvin Roy Feldman Karps v. United Mexican States
(ICSID Case No. ARB (AF)/99/1)

EXHIBIT 2

ARTICLES 63, 69 AND 230 OF THE FEDERAL FISCAL
CODE
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Arbitration of Marvin Roy Feldman Karpa v. United Mexican States
(ICSID Case No. ARB (AF)/99/1)

EXHIBIT 2

Article 63, FCC.- The facts that become known 83 a consequence of the exercise of the
verification powers foreseen in this Code, the fiscal laws, or figuring in files or documents
under the control of fiscal suthorities, or those provided by other fiscal anthoritics, may
serve to motivate the resolutions of the Ministry of Finance and Public lncome of of any
other competent authority or decentralized office, regarding federal contributions.

of their obligation to maintain the confidentiality of the information provided by
independent third parties affecting their competitive position, as stated in Article 69 of this
Code. [...} : '

in charge of the administration and defense of the federal tax interests, neither to the
judicial euthorities knowing of criminal procoedings nor to Tribunals concemed with
alimony proceedings, nor to what is 8¢t forth int Article 63 of this Code. Said discretion will
not imply either the information related to the contributors’ claimable fiscal credits
provided by the fiscal authorities to those credit information societies approved by the
Ministry of Finance and Public Income according to the Pinance Groups Law. [...]

Article 230, FCC.- In the trials conducted at the Federal Tribuxal of Fiscal and
Administrative Justice, all Types of evidence will be allowed, excepting the adthorities’
confession and the requirement of briefs, unless said briefs are limited to facts figuring in
documents under the contro] of suthorities,

The instructing magistrate may allow the exhibition of any document related with the facts
in question or order the practice of any diligance,
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Articulo 63, CFF.- Los hechos que se conozcan con motivo del cjercicio de las facnltades
de comprobacion previstas en este Codigo, o en las leyes fiscales, o bien que consten en log
expedientes o documentos que leven o tengan en su poder las autoridades fiscales, asi
como aquellos propotcionados por otras autoridades fiscales, podrin servir para motivar las
resoluciones de la Secretarfa de Hacienda y Crédito Publico y cualquier otra autoridad u
organismo descentralizado competente en materia de contribuciones federales.

Las autoridades fiscales estarin a lo dispuesto en cl p&rafo anterior, sin perjuicio de gu
obligacién de mantener la confidencialidad de la informacién proporcionada por terceros
independientes que afecte su posicion competitiva, 2 que se refiere el articulo 69 de este
Cédigo. [...]

Artculo 69, CFF.- E porsonal oficial que intervenga en los diversos trimites relativos a 1
aplicacién de las disposiciones tributarias estark obligado a guardar sbsoluta reserva en lo
concerniente a las declaraciones ¥y datos suministrados por los contribuyentes o por terceros
con ¢llos relacionados, ast como los obtenidos &n el ejercicio de las facultades de
comprobacidn. Dicha reserva no comprenders los casos que seilalen las leyes fiscales y
aquéllos en que deban suministrarge datos 8 los funcionarios encargados de la
administracién y de la Jdefensa de los inlereses fiscales federales, a las autoridades
judiciales en procesoz del orden penal o a los Tribunales competentes que conozean de
pensiones alimenticias, o en le supuesto previsto en ¢l articulo 63 de sste Cédigo. Dicha
TeseTva ampoco comprenderd Ja informacién relativa a los créditos fiscales exigibles de los
contribuyentes, que las autoridades fiscales proporcionen a las sociedades de informacitn
crediticia que obtengan sutorizacién de la Sceretarla de Hacienda y Crédito Péblico de
conformidad con la Ley de Agrupaciones Financieras, [.. J '

Articalo 230, CFF.~ En los Juicios que se tramiten ante s} Tribunal Federal de Justicia
Fiscal y Administrativa, serén admisibles toda clase de pruebas, excepto la de confesién de
las autoridades mediante absolucidn ds posiciones y la peticién de informes, salvo que los
informes se limiten a hechos que consten en documentos que obren en poder de las
autaridudes. (...]

El magistrado inatructor podré acordar la exhibicién de cualquier documento que tenga
relacion con los hechos controvertidos o para ordenar la préctica de cualquier diligencia.
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Arbitration of Marvin Roy Feldman Karpa v. United Mexican States
(ICSID Case No. ARB (AF)/99/1)

EXHIBIT 3

NINTH CIVIL COURT OF APPEALS FOR THE FIRST
CIRCUIT’S RULING ON BANKING SECRECY

!
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FROM WB-ICSID
Asbitration of Marvin Roy Feldman Karpa v. United Mexican States
' (ICSID Case No. ARB (AF)/99/1)
EXHIRIT 3
Ninth Epoch

Instance: NINTH CIVIL COURT OF APPEAL 8 FOR THE FIRST CIRCUIT
Souwrce: Federa] Judicial Weekly and its Gazette

Volume: IV, September {996

Thesis: I 90.C.40 C

Page: 721

BANKING SECRECY. IF¥ THE INFORMATION IS REQUESTED BY THE
AUTHORITY CONCERNED WITH THE PAYMENT SUSPENSION PROCEDURE,
THERE IS NO VIOLATION TO THE. Tha judicial authority concerned with the payment
suspension procedure, may Tequest credit institutions to submit information related to the
banking contracts entered by the pattics, in accordance with the attributions that Article 26
(XD, in connection with Article 429 of the Bankruptcy and Payment Sugpension Law
provide, becauvse the term “judgment” refetred to at Article 117 of the Credit Institutions
Law must be understood in a broad way, not only roferred to as the cantroversy held
between two parties, but also as any other type of judicial procedure, such as the payment
suspension proceduye.

Amparo review 819/96. Banco Internacional, S.A., Tnstitucién de Banca Multiple, Grupo
Financiero Bital. May 29th, 1996. Unanimity of votes. Propounder: Guadatupe Olga Majia
Sénchez. Clerk: Maria Elena Rosag Lépez.
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FROM WB-ICSID

Novens Epoca
Instancia: NOVENO TRIBUNAL COLEGIADO EN MATERIA CIVIL DEL PRIMER
CIRCUITO,

Fuente: Semanario Judicial de la Fedaracién ¥ s Gaceta

Tomo: IV, Septiembrs de 1996

Tesis: 190.C40 C

Pagina: 721

de Crédito, entenderse on forms genérica, no 5610 » I controversia que sostengan dos
partes, sino también a cualquier tipo procedimiento Judicial, como lo a5 e} de suspension
pagos,
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Arbitration of Marvin Roy Feldman Karpa v. United Mexican States
(ICSID Case No. ARB (AF)}/99/1)

EXHIBIT 4

SUPREME COURT OF JUSTICE’S RULING ON THE
STATUS OF INTERNATIONAL TREATIES UNDER
NATIONAL LAW
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Arbilrati%on of Marvin Roy Feldman Karpa v. United Mexican States
acsm Caac No. ARB (AF)/99/1)
EXHIBIT 4
Ninth Epoch

Instance: Full Court !

Source: Federal Judirial Weekly and its Gazette
Volume: X, November 1999

Thesis: P. LXXVIV$0

Page: 46

FEDERAL LAWS |AND BELOW THE FEDERAL CONSTITUTION. In doctrine
persistently the qumiion has arisen us to the bierarchy of Jaws in our legal system. There is
unanimity in relation;to the Federal Constitution as the fundamental norm, and even though
in the beginning, the| cxpresgion *...they will be the Supreme Law of the entire Union...”
seems io indicate ﬁ}ht the Constitution is not the only supreme norm, the objection is
overcome by the fact that the lawa must dertve form the Censtitution and be approved by g
competent orgen such 88 the Congress of the Union and that the troaties must be in
accordeance with the Fundamental Law, which clearly indicatos that only the Constitution is
the Supreme Law. The problem in relation to the hierarchy of the rest of the norms of the
systom, has found in jurisprudence and doctrine different solutions, among which are:
supremacy of foderal laws over Ioeal laws and the same hierarchy between them, in fts
plane version and with the existence of “‘constitutional laws™; and that which states that the
supreme law shall bw.. that characterized as constitutional law. Nevertheless, this Supreme

are adopted by the Mexican State as 3 whole and compromise all the authorities bafore the
international sommunity; that explains why the drafters of the Constitution empowered the
President of the Republic to enter into intemstional treatics in his character of head of State
and, in the same way, the Senate intervenes representing the will of the federal states and,
by means of its ratification, obliges their authorities. Another important aspect supporting
this hiererchy of treaties, s that related to-the absence of competence limitation between the _
Federation and the foderal states, that is to say, federul and local compstences are not taken
into account in relation o the content of 2 ircaty; rather based on an express onder by

areas. Consaquently, the interpretation of Article 133 lead us to consider in a third place
and the same hierarchy, federal and local laws, by virtue of what is established by Article
124 of the Comstitution, which sets forth that “the power not expressly bestowed by this
Constitytion upon the federal authorities, will be reserved for the states.” It is not neglected
that this Maximum Tribunal had Previously adopted a different position in the precedent
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P.C92, issued in the,!udicial Official Guzcette, No. 60, correspondiag to December 1992,
page 27, and titled "FEDERAL LAWS AND INTERNATIONAL TREATIES, THEY
HAVE THE SAME HIERARCHY™; however, this Tribunal unsnimously considers it
appropriete to abandon such criterion and to adopt that which considers (reaties as
hiararchically superior evest befors foderal law.

Amparo review 1475/98. Sindicato Nacional de Controladores de Trinsito Aéreo, May
11th, 1999. Adopted | unanimously by ten votes. Absent: José Vicente Aguinaco Alemén.
Propounder: Humberto Romin Palacios. Clerk: Antonio Espinoza Rancel.

|

The Full Court, in ith private session of October 28th, 1999, spproved under the number
LXXVII/1999, the ious isolated thesis; it was thus determined that the voting is ideal to
constitute a jurispru ! thesis. México, Distrito Federal, October 28th 1999,

Note: This thesis ab the criterion set forth by the thesis P,C/92, issued in the Judicial
Official Gazette, No| 60, Eight Epoch, December 1992, page 27 and titled “FEDERAL
LAWS AND ATIONAL TREATIES. THEY HAVE THE SAME HIERARCHY™.

|
|
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Novensa Epoca

Instancia: Pleno

Fuente: Semumario Judicial de la Pederacién y su Gaceta
Tomo: X, Noviembre de 1999 '

Tesis: P. LXXVII/99

Pigina: 46 :

TRATADOS INTERNACIONALES. SE UBICAN JERARQUICAMENTE POR
ENCIMA DE LAS LEYES FEDERALES Y EN UN SEGUNDO PLANO RESPECTO DE
LA CONSTITUCION FEDERAL. Persistentemente en Ia docirina se ha formulado 1a
interrogante respects e la jerarquia do normes en nuestro derecho. Existc unsnimidad
"respecto de que la Constitucion Federal es 1a norma fundamental y que aunque en principio
la expresién "... la Ley Suprema de toda la Unién ..." parece indicar que no sdlo Ia
Carta Magna es 1a suprema, la objecién es superada por ¢l hecho de que las leyes deben
emanar de la Constitucién y ser aprobadas por un érgano constituido, como lo es el
Congreso de la Uniéh y de que los tratados deben estar de acuerdo con la Ley Fundamental,
lo que clarmmente ingdica que aélo la Constitucién s la Ley Suprema. El problema respecto
& la jerarquia de Ias demds normas del sistema, ha encontrado en Ja Jurisprudencia y en la
doctrina distintas soluciones, entre las que destacan: supremacia del desecho foderal frents
&l local y misma jerarquia de los dos, en sus variantes lisa y Hana, y con la existencia de
"leyes conxﬁtucim%;:”, y la de que sord ley suprems la que sea calificada ds -

constitucional. No gbstante, csta Suprema Corte de Justicia considera que los tratados
internacionalos se encucntran en un segundo plano inmediatamente debajo de la Ley
Fundamental y por ¢ncima ds! derecho federal y ¢l local. Esta interpretacidn del articulo
133 constitucional, deriva de que estos compromisos internacionales son asumidos por €l
Estado mexicano en su comjunto y comprometen a todas sus autoridades fiente 2 la
comunidad intemacional; por ello se explica que el Constituyente haya facultado al
presidente de Ia Repiiblica a suscribir los tratados internacionales en su calidad de jefe dc
Estado y, de la misnja manera, of Senado interviene como repregemtante de la voluntad de
las entidades ivas y, por medio de su ratificacion, obliga a sus autoridades. Otro
aspecto importante para considorar esta jerarquia de los tratados, ¢s !a relativa a que en esta
materia no existe limitacién competencial entre Ja Federacién y las entidades fedorativas,
8510 €8, no 50 toma en cuenta la competencia federal o local del contenido del tratado, gino
quc por mandato expreso del propio articulo 133 el presidents de la Repiblica y ¢l Senado

anterior, la imterpretacién del articulo 133 Jleva a considerar en un tercer lugar al derecho
federal y al local en una misma jerarquis en virrd de lo dispueato en el articulo 124 de la
Loy Fundamental, el cual ordens que "Las facultades que no estin expresamente
concedidas por esta Constitucién a los funcionarios foderales, se entiendcn reservadas u los
Estados.”. No se pierde de vista que on & anterior conformacion, cste Méximo Tribunal
habla adoptado unaiposicién diversa en ly tesis P. C/92, publicada en la Gaceta del
Scmanario Judicial de 1a Federacién, Numero 60, correspondiente a diciembre de 1992,
pagina 27, de rubrg: "LEYES FEDFRALES Y TRATADOS INTERNACIONALES.
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TIENEN LA ﬁ«.« JERARQUIA NORMATIVA."; siu cmbargo, este Tribunal Pleno
considera opo abandonar tal critetio y asumir ol que considera la jerarquia superior de
los tratados incluscf frente al derscho federal.

Amparo en revigién 1475/98. Sindioato Nacional de Controladores de Trénsito Aéreo. 11
de mayo de 1999, Unanimidad de diez votos. Ausente: Jasé Vicente Aguinaco Alemén.
Ponente: Humberto Romén Palacios. Seorctaria: Antonio Espinoza Rangel. '

El Tribunal Pleno, &n su sesién privada celobrada ef veintiocho de octubre en curso, aprobé,
con ¢l ritimero 1999, 1a tesis aislada que anteceds; y determind que la votacién es
iddnea para integrar tesis Jurisprudencial. México, Distrito Federal, & veintiocho de octubre
de mil novecientos noventa ¥y nueve.

Nota: Esta togis €l criterio sustentado on la tesis P, C/92, publicada en la Gaceta
del Scmanario Judicial de la Federacién Némero 60, Octava Bpoca, diciembre de 1992,
Pégina 27, de ruliro: “LEYES FEDERALES Y TRATADOS INTERNACIONALES.
TIENEN LA JERARQUIA NORMATIVA.".
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