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Court File No: 03-CV-2350C

ONTARIO
SUPERIOR COQURT OF JUSTICL

BETWELN:
UNITED MEXICAN STATES
Applicant
-and-
MARVIN ROY FELDMAN KARPA
Respondent

SUBMISSIONS ON COSTS OF THE APPLICANT,
THE UNITED MEXICAN STATES

. The following is the responsc of the United Mexican States (the " Applicant )i the revised
Bill of Costs Submissions delivercd by the Respondent, Marvin Roy Feldinan Karpa (the

“Respondent"yon December 15, 2003,

The Respendent’s Costs should be {ixed on a Partial Tudemnity Basis

2. The Applicant submits that the costs of this matter should be tixed on @ partia] indemnity

basts for the following reasons:

(ay  This Application was the second of its kind and involved matters of domestic. foreign

and imternagonal taw.

(b Itis well established that costs on a solicitor-client or subsintial indemnity scale
should not be awarded unless special grounds exist to justify a departure from the

usual scale. In Orkin, The Law of Cosrs, the avthars summarize an award of costs on
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a solicitor-client scale as foilows:

Casts on the solizitor-and-client seale should not be awarded unless special grounds exis
to iustify & deparsire from the usual sesle.

Such orders are not to he made by way of darages, or on the view shat an award o3
damages should reach the Plaintiff m tacl, ane e inappropriate where there has been no
wrongdoing.

Costs on the solicitor-and-clicat seale, it has been said, is urdered ondy in rare and
exceptionnd cases 1o mark the court’s disapprovad of the condust ol & party 1n 3he
litipation.  The principle puiding the decision 1o award solicilor -and-client eosts has been
enunciated thas:

[Sioticiror-and-clicnt custs should net be awarded uniess shere 1y yOilw form of
reprehensibie conducet, cither in e circumstances giving rise 10 the cogse ol gelon, er
i the procecdings. which makes such cosls desireshle o< a form of punishimeat,

A, Orkin, The Law of Cosrs, 2 ed, (Avrer: Canads Law Bouk Tne., G0N p. 2-148-2-148
{Fab 1}

{c) TFhe Plaintif{fs Offer to Settle, which effectively arsourntted 10 an agrecment o forego
interest acerued from August 31, 2003, did not amount 1© a penuine offer of
compromise. It amounts 1o an Offer to Scttle for very shightly less than the amount
claimed. ‘Fhe Court of Appeal hus recently held that such otfers generally will not
rigger costs o1 4 substantial indennity basis.

Walker Estafe v. YorkiFinch General Flospital, 11999F 43 O (3d) 461(C. A0 {Tab 2]

(d} In any cvent, the Respondent did not * beat” ils Offer 10 Setile daled September 17,
2003, in accordance wirth the principles recently estabhshed by the Ontaria Court of
Appeal in Rooney et al v. Lee el al (2001), $3 O.R. (3d) 685, At paragraph 58-60 of
the decision, a majority of the Court of Appeal held us follows:

The difficult question iz what cost cempagison to make whens the affer inciudes, as it does here,
a provision for sulicitur-and-clivnt eusts from the date it was mude. Inmy view. for the peried
{utiowing the date of the offer. the proper comparison i bertween solicitor-imd-ctient costs i the
offer and parly and-party costs in the judgneat (ather than the rare case in wheib the losiig
party’s conduct would justity an sward of solichor-and-clicnt costa). T other words, for the
purpose of comparmy te offer wirth the judgiment under rule 49,10, the coust musteompite thie
cosl provisions i the affor with e wial ndje’s usoal aware of pany-and-party cosls W ww
suceessful litigant. In practice |, some trial judges de not make an erder Tor costs ungil tey have
sty the Rule 49 offers, Ty those cases, sor she purposs of caimpatisan under rule 49,1060 the
cowrt has W assune party-and party costs o e acunn. This approacl is consistenr widh b
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reasouing of Borins J, Tn Deniels v, Crosfield (Carada) inc., suprit. To assume solichor-and-
chient cosls trom the dase of the ufler s toassnine & result thar is only ubined by applyving Rule

49,

1 can understand why Reoney included a provision fot angoing solicitor-and-client cosis in le
offer to settle. As | said cartier, she did so o unsure that e vaiue of her offer ws nol diduted
over Lime anid 10 encourape the defendants 1o seltle early. Howgver, by including this PV IS
che ran the sk that she wouid lase the benefit ot rale 49,1001 T other terms of the ofler were
close to. though higher than, the corresponding rms of e judgment. Apart from Ruie 45, the
defencianis’ conduct in this case did non jusizy @ solicilor-and-client cost award. Therclere, ©
sheain the benefit of rale 49,10, Rooney had o show that her ofler @ sewle, inchuding it
provision tor costs, was as fuvourable as or more favourable than (he judgiment she obtained
apains Huatuk, For e purpose ol dias compurison, apait from Rule 49, the fudgment must he

sesumied 1o provide ondy for party aud-pasly costs.

Unfortunately, Rooney led no evidence ol Ter enticitor-and-ciicnt costs Teom the gme of the
after. and te trial judee did not analyze Rowacy's offer in e wiy ihat ] have suggested, Snil,
aparl Lrom costs, Rooney's Jucpment agiinst Hratiuk excecded her offer by nearly 3200, 000,

Rooney made her offer in Ocwher 1996 and e jury endered s verdictn Diecrnher 1047,

find it inconceivable that Wie disterencs trelweon sohcitor-and-client and party-and-party cosis
for that 14-mooh period would came efose o, Jet alone gxceed , 52000000 The judgment was
Hwrefore muore favourable thar the ofler 1o seutle. Accordingly, 1 wotld uphold the rial judpre’s

award of costs o Rooney by appiying ruie 49,10,
Hooney et al v, Lee of OO, 53 R (3d) 685 (C.A.) [Tuhb 3F

The Respondent's offer of September 17, 2003 included 4 provision for costs puyubdle
on a substantial indemnity basis from September 17, 2003, Based on the Rooney
analysis, therc can be no guestion that the very modest reductinn an aceount of nterest
in the Plaintifi’s Offer w0 Setite was significantly ourweighed by the differentiat
between the Respondent's partial indemnnily versus substantial indemnity costs alier

September 17, 2003.

In these circumslances, it is submitted it it is not an appropriate case for an award
of costs on 2 substantial indemnity basis and that the Respondent’s cosls should be

fixed on a partial mdemnity busis.

The Hourly Rates Claimed by the Respondent on 2 Partial Indemunity Basis

3. The Applicant does not take issue with the hours claimed in respect of the preparation for and

Fuuo

[E R
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attendance a1 the Application for Judicial Review, However, 1t submits that the houtly rales

claimed on a partial indemanity basis are too high. In this comext, itis well cstablished that

cusls on @ partial indemnity basis should be between 2/3 and 3/4 of the amounts actually

charged 1o the client. The following chart outiines the appropriate rates on a partial

indemnity basis calonlated at both the 66.6% and 75% ratio:

Lawyer Actual Hours Rate Rate Total Tolal (al a
Hourly {Partial {Partial fal a rate rate of
Rate Ind.} End.) of 06%0) T5%)
(66.6%) T5%
Barbura A. 3360 0.4 3240 $270 $1.336 31,728 ¢
Mclsazc
(2002)
Barbara A. $400 781 %270 $300 $21.087 $23,430
Mclsaac
(2003)
Colin 5. £295 328 5200 $225 $0,560 87,380
Baxer
Mary L. 5170 4.6 5113 $130 $529 5598
Catdhick
E. $150 212 SO0 3115 32,120 $2.438
Benjamin
Mills
{2G02)
{

R. $160 155.9 ¢ $110 $120 $17.149 $18.708
Benjamin
Mills
(2003}
Student at 510 777 $60) 60 %4 662 $4.6062
Law
Total $353,043 958,944
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4. ‘I'ne Applicant states that the counsel fees for the appearances tor November 3 and 4% afe

properly assessed as follows on & partial indemnity basis:

Lawyer Fee for November Fee fur November Total
3. 2003 4, 2003
{full day) (1/2 day)
Rarhara McIsaac $2,100 $1,20 §3,200
Colin Baxter $1,400 $750 52.150
R. Benjamin Mills 51,000 $30¢ $:.200
Disbursements
S.  The Applicant docs not fake issues with the majority ol the disbursements claimed by the
Respondents

6. The only dishursements with which the Applicant wkes tssue are the erhounts clawned 1o

respect of the expert opinion {Loperens Aftidavit) and the amounts claimed on behull of the

consulting Mexican counscls’ fees and disbursements.

7. Wilh respect 1o the disbursements claimed on account of ihe expert opimon {(Loperena

Alfidavit), paragraph 76 of the Reasons for Order reads:

1 do not propose W consider cither alfidavit in my Reasons. With resepct to the issue
of confidentiality as it relates (o Section 69 of the FCC, [ think 1t is improper that the
affidavits be admitied at s stage. Also there has heen no wsting of the credibility
or relability of the deponents ot the aftidavit by cross-examination. Funber, tere
must be finality to the Tribunal hearing.

Accordingly, the $3.008.86 in costs with respeat 10 this Atfidavie are not properiy

fecoverable from the Applicant.

8. With respect o the consultation fees, no particulars of any nvoices submitted huve been

provided. Tnany event, itis submitted that tie apphcation tvolved ap interpretation of the
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NAFTA by an Arbitration Tribunal and its Teview under the law of Ontario.  In thesc
circumstances, it is suhmitted thaty any work per [ormed by Mexican counsel dealing with
Mexican law was not relevant to the 15sues faised in the Application.  Accordingly, 1L 1s
submitted that the amounts claimed on account of the Mexican counsel are improper and not

properly recoverable from the Applicant.

Conclusions

10,

Accordingly, the Applicant’s position on the costs claimed by the Respondent is as fullows:

(1)  the Applicant does ot take issuc with the amaount of thme claimed by the Respondent's

Canadian counsel in preparing jor and arguing the application;

(b} the Respondent’s costs are appropriately assessed ona partial indenuity basis;

(¢) based on a partial indemnity rate of 2/3 of the actual rates charged to clients. the

Respondem's costs for preparing for the application are properly assessed at $53.643.

(d} atarate of 75% of the amounts wetally charped w the client. the Respondent’s nartial

indemnity costs far prepuring (or the apphicationare properly assessed ar $58,944, und

(¢) with respect to the counsel fees the charge as sel oul above. the Respondent ix

properly entitied to $6,650 on & partiad ndempity hasis.

The applicant does not take issue with the dispursements claimed by the Respondent save
and accept for the expert opmion, Loperens Affidavit and the coasulting Mexican

counsels’ foes and disbursements. Accordingly, Uic disbursements properly rectverable from

@ule ~d 1L
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the Applicant are $2,087.20.

11 In thesc circumstances, the Applivant submits Uhat the Respondent’s fees should be fixed on

a partial indemnity basis at $70.,000.00.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 16" DAY OF DECEMBER,
2003.

s

BORDEN LADNER GERVAILS LLP
1200 Waterfront Centre

200 Burrard Street

P.0O. Box 48600

Vancouver, B.C. VIX 112

Putrick G.Foy/Robert J. Deane
{604)687-5744 Tclephone
(6041687-1415 Facsimile

Selicitors for the Applicant





