
NOTICE OF INTENT To SUB1~’IIT
A CLAIM To ARBITRATION

UNDER SECTION B OF CHAPTER 11 OF
TIlE NORTH AMERICAN F1u~ETii&DE AGREEMENT

CANFORCORPORATION
(“Canfor”)

V.

THE GOVERNMENT
OF

THE UNITED STATES OFAMERICA
(“United States”)

Investor

Party

Pursuantto Articles 1116 and 1119 of the North American Free Trade Agreement
(“NAFTA”), Canfor,deliversthis Notice of Intentto Submita Claim to Arbitration.
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Name andAddressof DisputingInvestor

CANFORCORPORATION
2900 - 1055 DunsmuirStreet
Vancouver,BC
CANADA V7X 1 B5

II. Overview - NAFTA Chapterii Breaches

The Investor submits that the United Stateshas breachedamongstothers the
following articlesunderSectionA of Chapter11 of the NAFTA:

• Article 1102 - NationalTreatment;
• Article 1103 - Most-FavouredNation Treatment;
• Article 1105 - Treatmentin Accordancewith InternationalLaw; and
• Article 1110 - Expropriation.

2. Canfor has incurred loss and damageby reason of, or arising out of, these
breaches.

3. The relevantprovisionsof theNAFTA are:

Article 1102: NationalTreatment

1. Each Party shall accordto investorsof anotherParty treatmentno lessfavourablethan that it
accords,in likecircumstances,to itsown investorswith respectto theestablishment,acquisition,expansion,
management,conduct,operation,andsaleorotherdispositionof investments.

2. Each Partyshallaccordto investmentsof investorsof anotherParty treatmentno lessfavourable
than that it accords, in like circumstances,to investmentsof its own investors with respectto the
establishment,acquisition, expansion,management,conduct,operation, andsale or other dispositionof
investments.

3. The treatmentaccordedby a PartyunderparagraphsI and2 means,with respectto a stateor
province, treatmentno kssfavourablethan themostfavourabletreatmentaccorded,in like circumstances,
by thatstateor provinceto investors,andto investmentsofinvestors,of thePartyof whichit formsapart.

4. Forgreatercertainty,no Partymay:

(a) imposeon aninvestorofanotherPartya requirementthataminimumlevelof equityin an
enterprisein the territory of the Party be held by its nationals, other than nominal
qualifyingsharesfor directorsor incorporatorsof corporations,or

(b) require an investorof anotherParty, by reason of its nationality, to sell or otherwise
disposeofaninvestmentin theterritory of theParty.
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Article 1103: Most-FavouredNation Treatment

1. Each Party shall accordto investorsof anotherParty treatmentno lessfavourablethan that it
accords, in like circumstances,to investors of any other Party or of a non-Party with respectto the
establishment,acquisition, expansion,management,conduct, operation, and sale or other dispositionof
in vestments.

2. Each Partyshallaccordto investmentsof investorsofanotherParty treatmentno lessfavourable
than that it accords,in like circumstances,to investmentsof investorsof anyotherPartyor of a non-Party
with respectto theestablishment,acquisition, expansion,management,conduct, operation, andsale or
otherdispositionofinvestments.

Article 1105: MinimumStandardof Treatment

I. EachPartyshallaccordto investmentsofinvestorsofanotherParty treatment-in accordancewith
internationallaw, includingfair andequitabletreatmentandfullprotectionandsecurity.

2. Withoutprejudiceto paragraph I andnotwithstandingArtick I 108(7)(b), eachPartyshallaccord
to investors of anotherParty, and to investmentsof investorsof another Party, non-discriminatory
treatmentwith respectto measuresit adoptsor maintainsrelating to lossessufferedby investmentsin its
territory owing to aimedconflictor civilstrife.

3. Paragraph 2 doesnot apply to existingmeasuresrelating to subsidiesor grants that would be
inconsistentwith Article 1102butforArticle I 108(7)(b).

Article 1110: ExpropriationandCompensation

1. No Partymaydirectly or indirectly nationalizeor expropriatean investmentof an investorof
anotherParty in its territory or takea measuretantamountto nationalizationor expropriationof suchan
investment(“expropriation ‘9, except:

(a) for apublicpurpose,

(b) on a non-discriminatorybasis,

(c) in accordancewith dueprocessof lawandArticle 1105(1),.and

(d) onpaymentof compensationin accordancewithparagraphs2through 6.

2. Compensationshall be equivalentto the fair market value of the expropriatedinvestment
immediatelybeforetheexpropriationtookplace (“date ofexpropriation‘9, andshallnotreflectanychange
in valueoccurringbecausetheintendedexpropriationhadbecomeknownearlier. Valuation criteria shall
include going concernvalue, asset value including declaredtax value of tangible property, and other
criteria, asappropriate, to determinefair marketvalue.

3. Compensationshallbepaidwithout delayandbefully realizable.

4. II paymentis made lix a G7 currency, compensationshall include interest at a commercially
reasonabkrate for that currencyfrom thedateof expropriationuntil thedateofactualpayment.

5. If a Party electsto payin a currencyotherthan a G7currency, theamountpaidon thedateof
payment,if convertedinto a C7currencyat themarketrateof exchangeprevailingon thatdate,shallbeno
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lessthan lithe amountofcompensationowedon thedateofexpropriationhadbeenconvertedinto that C7
currencyat themarketrate ofexchangeprevailingon thatdate,andinteresthadaccruedat a commercially
reasonablerate for that G7currencyfrom thedateofexpropriationuntil thedateofpayment.

61 Onpayment,compensationshallbefreelytransferabkasprovidedin Article 1109.

7 This Article does not apply to the issuanceof compulsorylicensesgranted in relation to
intellectualpropertyrights, or to therevocation,limitation or creationofintellect-ca/propertyrights, to the
extent that such issuance, revocation, limitation or creation is consistent with Chapter Seventeen
(IntellectualProperty).

8. For purposesof this Artick and for greater certainty, a non-discriminatorymeasureof general
application shall not be considereda measuretantamountto an expropriationof a debtsecurityor loan
coveredby this Chaptersolelyon thegroundthat themeasureimposescostson thedebtorthatcauseit to
defaulton thedebt.

III. Factsand Issues

A. Facts

(I) Canforandits United StatesInvestments

4. Canfor is a publicly tradedcorporation incorporatedunder the laws of British
Columbia,Canada.CanforUSA Corporation(“Canfor USA”), an indirectwholly owned
subsidiaryof Canfor, is a juridical entity establishedunder the laws of Idaho, United
Statesof America.

5. Canfor employs approximately5,760 people in its forest productsand affiliate
operations,producinglumber,pulp, specialtykraft paper,newsprint,plywood,hardboard
andlogs. Canforoperatesthirteensawmillsin British ColumbiaandAlbertaandis oneof
thelargestsoftwoodlumberproducersin NorthAmerica.

6. Canfor marketsits softwoodlumberthroughoutNorth America. Canfor lumber
destinedfor the UnitedStatesis purchasedby CanforWood ProductsMarketingLimited
(“Canfor Wood Products”) an indirect wholly ownedsubsidiaryof Canfor. Salesto the
United Statesare thenmadeby Canfor Wood Products. Canfor USA purchaseslower
gradesoftwoodlumberfrom CanforWood Productswhich it then re-manufacturersinto
highergradelumberfor salein the UnitedStates.

7. Canfor’soperationsin the UnitedStatesinclude a re-manufacturingfacility, as well
as nine reloadcentres.The reloadcentresareusedto hold an inventoryof CanforWood
Productssoftwood lumberfor salesto United Statescustomers. Canfor’s United States
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investmentincludesthesefacilities as well as its Vendor ManagedInventory programs
(“VMI”) andits marketshareand accessto theUnitedStatessoftwoodlumbermarket.

(ii) The Measures

8. On April 2, 2001 two petitionswere filed with the United StatesDepartmentof
Commerceand the United States International Trade Commission (“ITC”) by the
Coalition for Fair LumberImports (“Coalition”) andothers(the“Petitioners”)allegingthat
the United Statessoftwood lumber industry was materially injured or threatenedwith
materialinjury throughimportsof subsidizedanddumpedsoftwoodlumberfrom Canada,
andseekingtheimpositionof countervailingdutiesandanti-dumpingduties.

9. In May, 2001, the ITC determinedthat therewas a reasonableindication that the
United Statessoftwoodlumberindustry would be threatenedwith material injury from
import of Canadiansoftwoodlumber.

10. On August 9, 2001, the Department of Commerce issued a preliminary
countervailing duty (“CVD”) determination and preliminary critical circumstances
determinationwith respect to softwood lumber imports from Canada,which was
publishedin the United StatesFederalRegisteron August 17, 2001. As a result, the
Departmentof Commercefounda subsidyrateof 19.3% and consequentlyall softwood
lumberimportsinto theUnitedStatesfrom Canadamadeon or afterMay 19, 2001 must
beaccompaniedby cashdepositsorbondsin that amount.

11. On October30, 2001, the Departmentof Commerceissueda preliminary anti-
dumping(“AD”) determination. As a resultof its finding the Departmentof Commerce
found a weightedaveragedumpingmargin of 12.98%for Canfor and consequentlyall
softwoodlumberimportedinto the United Statesby Canforor its affiliates from or after
the dateof publicationof the preliminaryAD determinationin theUnitedStatesFederal
Registermustbeaccompaniedby cashdepositor bondsin approximatelythat amount.

12. The CVD and AD regimes, and the Departmentof Commerce’sPreliminary
Determinationsaremeasuresthat relate to Canforand its UnitedStatesinvestments(the
“Measures”). In adopting,maintaining,and applying theseMeasuresthe United States
hastreatedCanfor and its United Statesinvestmentsin a mannerinconsistentwith the
provisionsof PartA of NAFTA Chapter11. This conducthasresultedin Canfor andits
UnitedStatesinvestmentsincurring extensivelossand damagefor which Canforshould
becompensated.
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(iii) NAFTA Chapter11 Breaches

(a) Treatmentin Accordancewith InternationalLaw

13. TheUnitedStateshasfailed to provide treatmentin accordancewith international
law including fair andequitabletreatmentandfull protectionand securityto the United
States investments of Canfor. The Department of Commerce Preliminary CVD
Determination,and the mannerin which it wasarrivedat, (including with respectto its
cross-borderanalysis and critical circumstancesdeterminations),failed to meet the
requisite international standardowed to Canfor and to its United Statesinvestments.
Similarly, the approachtakenby the Departmentof Commercein its October30, 2001
AD determinationhasalso failed to meet the requisite internationalstandardowedto
Canforandto its United Statesinvestments.

14. The Preliminary CVD and PreliminaryAD Determinationswere reachedin an
arbitrary, capricious and unfair manner that violated the international standardof
treatment, including the standardof fair and equitabletreatment, owed to Canfor’s
UnitedStatesinvestments.

15. The United States’ breachesof Article 1105 of NAFTA arising out of the
PreliminaryCVD Determinationincludebut arenot limited to:

(a) the arbitrary and capricious use of a cross-borderanalysis previously
rejectedby it, to determinetheexistenceof a“benefit”7

(b) thearbitraryand capriciousmannerin which theDepartmentof Commerce
reachedits critical circumstancesdeterminationincluding

- its finding of “massive imports” including the way in which it dealt
with seasonalityadjustmentsand its considerationof the impactof
the SoftwoodLumberAgreement,and

- its relianceon a singleexport subsidyfrom the Provinceof Quebec
(thathadbenefitedonly threecompaniesand thatamountedto only
0.0029 percent of total sales to the United States) to identify a
subsidythat wasinconsistentwith theWTO SubsidiesAgreement,

(c) the failure to provide adequatesubstantiveand proceduralprotectionsto
Canfor and its United States investments under the CVD process,
particularlyhavingregardto the consequencesof the critical circumstances
determination,prior to the imposition of suchanextraordinaryremedy.
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16. The United States has further failed to treat Canfor and its United States
investmentsin accordancewith international law by targetingthe British Columbiaand
Canadian softwood lumber industry and Canfor with discriminatory, unfair and
inequitable treatment, by implementing legislation and by giving directions to the
Department of Commerce in order to specifically reverse the Binational Panel’s
interpretationof the United Statescountervailingduty laws in LumberIII.’ Relying in
partupontheseamendmentsanddirections,theDepartmentof Commercehasissuedthe
recentpreliminary CVD determinationand therebycausedsignificant harm to Canfor
andits UnitedStatesinvestments.

17. TheUnitedStates’breachesof NAFTA Article 1105 arisingout of the preliminary
AD determinationinclude but are not limited to the useof the principle of “zeroing”
which unfairly inflatesthesizeof Canfor’sdumpingmargin.

18. The United States’actionsare inconsistentwith the overridingobjectivesof the
NAFTA, and Article 1105. Canforand its United Statesinvestmentshave sufferedloss
and damage as a result of these actions for which the United States is liable to
compensateCanfor.

(b) National Treatment

19. The United Stateshasfailed to accordCanfor and its United Statesinvestments
the requiredstandardof treatmentunder Article 1102 of NAFTA by not extendingto
Canforandits UnitedStatesinvestmentsthebesttreatmentavailablein the UnitedStates
to United Statesinvestorsand their investmentsinvolved in the sale,distribution and
manufactureof softwoodlumberin theUnitedStates.

20. The best treatmentavailablein the United Statesto United Statesinvestorsand
their investmentsinvolved in thesale,distributionandmanufactureof softwoodlumberis
providedto theUnited Statescompetitorsof Canforoperatingin the UnitedStateswho
arenot subjectto theAD andCVD duties.

21. Unlike their effect upon its United Statescompetitors, the Measuresand their
application to Canfor and its United States investments have interfered with the
expansion, operation, conduct and managementof Canfor and its United States
investments.Canforandits United Statesinvestmentshavesufferedlossanddamageasa
resultof the UnitedStatesactions,for which Canforseekscompensation.

In theMatterof CertainSoftwoodLumberProductsfrom Canada,92-1904-01, Decisionof the Panel,May 6,
1993, Decisionof Panelon Remand,December17, 1993.
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(c) A’Iost-Favow-edNation Treatment

22. The United Stateshasfailed to accordCanfor and its United Statesinvestments
the requiredstandardof treatmentunderArticle 1103 of NAFTA by not extendingto
Canforandits UnitedStatesinvestmentsthe besttreatmentavailablein the UnitedStates
to foreign investors and their investments involved in the sale, distribution and
manufactureof softwoodlumberin theUnitedStates.

23. The best treatmentavailable in the United Statesto foreign investorsand their
investmentsinvolved in the sale, distribution and manufactureof softwood lumber is
providedto Canfor’s United Statescompetitorsfrom countriesother thanCanadawho
are not subject to the AD and CVD duties,andwho are not subjectto arbitrary and
discriminatorytargetingof theirsoftwoodlumberimports into theUnitedStates.

24. Unlike their effect upon Canfor’sUnitedStatescompetitorsfrom countriesother
than Canada, the Measures,and their application to Canfor and its United States
investments,haveinterferedwith the expansion,operation,conductand managementof
Canfor andits UnitedStatesinvestments.Canforandits UnitedStatesinvestmentshave
sufferedlossand damageasa resultof theUnitedStatesactions,for which Canforseeks
compensation.

(d) Expropriation

25. The effect of the Measures,andtheir applicationto Canfor and its UnitedStates
investments,hasbeento substantiallydepriveCanfor of the benefitsof its United States
investments,by amongstotherthingssubstantiallydeprivingCanforandits UnitedStates
investmentsof their ability to sell their productsin the United Statessoftwoodlumber
market, thereby amounting to an expropriation without compensation,contrary to
NAFTA Article 1110.

26. Canfor andits United Statesinvestmentshaveincurredlossanddamageasa result
of theMeasuresandtheirapplication,for which Canforseekscompensation.

B. Issues

27. Has the United Statesbreached,amongstothers,Articles 1102, 1103, 1105 and
1110 of NAFTA Chapter11 and hasCanfor incurredloss or damageby reasonof or
arisingout of thatbreach.

28. If so, what is the compensationto be paidto Canforby reasonof or arisingout of
thosebreaches?
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IV. Relief Soughtand DamagesClaimed

29. Canfor Corporationclaims damagesof not less than $250 million United States
dollarsandits costs.

DATE OF ISSUE: November5, 2001

Davis & Company
Barristers& Solicitors
Suite2800ParkPlace
666 BurrardStreet
Vancouver,BC V6C 2Z7

Q~5~lfor the~1~~or ,V’
MichaelP.Carroll, Q.C.
P. JohnLandry
Keith E. Mitchell

Appleton& AssociatesInternationalLawyers
816 ConnecticutAvenue,Suite1200
Washington,DC 20006
Telephone:(202)293-0900
Fax: (202)293-0988

1140Bay Street,Suite300
Toronto,ON M5S 2B4
Telephone:(416) 966-8800

Counselfor he Investor
Barry Appleton
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DELIVERED TO:

The Governmentof the UnitedStatesof America
do ExecutiveDirector,Office of theLegal Advisor
UnitedStatesDepartmentof State
Room5519, 2201 C. Street,N.W.
Washington,D.C. 20520


