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The Loewen Group, Inc. and ARaymond L. Loewen
v o
United States of America
{ICSID Case No. ARB(AFY95/3)
Deciclon on hearlng of Respondent's abjection
fo competence and jurisdiction

ODUCTION

1, This dispute arises out of litigation brought against the first Slaimant,
the Loswen Group, In¢ (TLGI) and Loewen Group International, Inc {LGIT),
its principal Unlted States subsidiary, in Mississippi State Court by Jeremiah
O'Keefe Sr., his son and various companies awned by the O'Keefe family
(collectively called ‘O'Keefe'}. The lifigafion arose out of a commetcial
dispute beiwesn O'iKeele and the Loewen cumpanies which are competitors
in the funeral home and funeral insurance business in Missisgippi. The
dispute conccrned throc contracts between O’'Kesfe and the Loewen
companies sald to be valued by O'Kesfe at $380,000 and an exchangs of two
OYKeofe funaral homes said to Be worth $2_5 million for 2 Loswen insurancea
company worth $4 million approximately.

2. The Mississinpi jury awarded O'Keefe $500 million damages, including
$75 million damages for emotional clsiress end §400 million punitive
damages. The verdict was the outcome of 8 seven-week trial in which,
according to the Claimanis,. the trial judge repeatedly allowed O'Keefe's
aftorneys to make extensive irrelevant and highly prejudisial references {!) to
the Claimants' foraign nationallty (which was contrasted o Q'Keefe's
Mississippi roois); {ii) race-based distinctions batwecn O'Kecle and the
Loewen companies; and (jii) class-based distinctions batween the Loewen
sempanies (which wera portrayed as large wealthy corporations) and O'Kasfa
{who was portrayed as running family-owned businesses). Further, according
{0 the Claimants, after permitting those references, the trial judge refused to
give an instruction to the jury stating clearly that nationality-based, racial and
class-based disgrimination was impermissible.

8. The Loewen companies sought to appeal the $500 milion verdict and
judgment but were confronted with the application of an appellate bond
requiremant.  Mississippi law requires an appeal bond for 125% of the
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judgment, but allows the bond to be reduced or dispensed with for ‘good
cause’.

A, Despite he Claimants' claim that thera was good caueo to reducs the
appeal bond, the Mississippi Supreme Court refused to reduce the appeal
bond at all and raguired the Loswen companias tn post 8 $625 million bond
within seven days in order to pursue its appeal without tacing immediate
execution of the judgment. According to the Claimants, that decisian
effectively foreclosed ihe Loewen companies’ appeal rights.

S, The Claimants sllege that the Loewen compahies were then foresd 10
seftle the case ‘'under extreme duress’. Oiher altematives to setllement were
said 1o be catastrophic andfor unavailable. On January 29, 1996, with
axgcution agatnst their Mississipol assets scheduled to start the next day, the
Luewen compinies entered into a settlement with C'Kesle under which they
agreed to pay 3175 million.

8. In thig claim the Claimants seek compensation for daméage inflicted
upon TLGI and LG and for damage to the second Claimant's interests as a
direct result of allaged violations of Chapter Eleven of the Morth American
Free Trade Agreement {'NAFTA") committed primarily hy the State of
Mississippi in the course of the litigation.

Ll THE PARTIES
7. The first Claimant TLGI s a Canadian corporation which carries on
business in Canada and the iUnlted States. The second Claimaat Is Raymoend

Loewen, a Canadian citlzen who was the tounder of TLG) and its principal
sharzholder and chief exgouwtlve officar.

B Haymnond | newen submits bis claim as the investor of a party’ on
behalf of TLGI under NAFTA, Aricle 1117,

a. In these proceedings, until June 1, 1999 the Claimants wers
represented and from that date the firgt Claimani has been represented by:
Mr Christopher F. Dugan  Jones, Day, Reavis & Pogus
Mr James A Wilderotter  Jones, Day, Reavis & Pogue
Mr Gregory A. Gastanlas Jones, Day, Reavis & Pogue
From June 21, 1999 the secand Claimant has been represented by:
Mr John H, Lewis, Jr, Montgomery, McCracken, Walker & Rhoads
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10.  The Respondent is the Govemment of the United States of America. It
has been represented by

Mr Kenrett: L. Doroshow 1.8, Department of Justice

Mr bMark A. Clodielter U5, Depariment of Stzte

Mr Barton Legurn U.5. Depariment ¢l State

11 The Government of Canada on Sepiember 7, 2000 and the
Government of Mexica on September 7, 2000 gave written notice of their
itention to attend the hearing on competence and jurisdiction.

12.  Canada has been reprasented by:
Mr Fulvio Fracassi, Depariment of Forelgn Affalrs and
Imemational Trade, Ottawa, Canada

13.  Mexico has been represented by:
Mr Huge Parezesno Diaz, Sacretaria de Commercio
Fomente Industrial {SECOFIN, Mexico Gity, Mexico

U, PROCEDLIRAL HISTORY

14.  OnJuly 28, 1998 the Claimants delivered 1o the Hespondent a Notice
of Intent o Submit & Claim te Arbitration in accordance with NAFTA, Ardticle
1119. On Oclober 30, 1989 the Claimants delivered to the Raspondent a
witten consent and waiver in compliance with NAFTA, Amicle 1121(2)(a} and
{D).

15.  On July 22, 1998, and pursuant to NAFTA, Article 1120, the Claimants
filed theif Notice of Claim with the International Centre for Setflement of
Tnvestment Disputes (ICSID’) and requested the Secretary-General of IGSID

to approve and register its application and fo permit access to the ICSID
Additional Facility.

16 On Nevember 18, 1998, the Secretary-General of ICSID informed the
parties that the requirements of Article 4(2) ot the ICSID Additional Facllliy
Rules had been fulfilled and that the Claimants' access 10 the Additional
Facility was approved, The Secretary-General of IC5ID issued a Cerificate of
Registration ot [ne Notice of Claim on the same day.
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17.  On March 17, 1999 the Tribunal was constituted. The Secretary-
Generzl of ICSID infornad the parties that the Tribunal was ‘decmed 1o have
been constituted and the procasdings 1o have begur’ on March 17, 1999, and
that Mz Margrete Stevens, ICS1D, would serve as Sacretary of the Tribunal.
All subseguent weritten communications between the Tribunal and the parties
were made thraugh the ICSID Secretariat,

18.  ©On Aprl 8, 1999, the Respondent filed an objection that the dispute 1s
not within the campetence of the Tribunal. The Respondent requesied that
the objection be dealt with by the Tribunal as a preliminary question and that
the parties be given an oppartunizy to brief the issue Jn accordance with a
separate schadule pursuan! 1o Article 38 of the Additional Facility Rules.

19.  The first session of the Tribunal was held, with the parties’ agraement,
in Washingten D.C. on May 18, 1999, |n accordance with Article 21 of the
ICSID Asbitration (Additional Facility) Rules ('the Rules"), the Trdbunal
daterminad, with the agreement of the parties, that the placa of arbitration
wou'd ba Washington D.C.

20, The President noted the parties’ agreement that the quarum for sittings
of the Trihunzl would be constituted by all three of its membera. It was also
noted that the Tribunal could take decislons by cotrespondence amang iis
members, of by any other appropriats means of communicafion, provided that
all membars were consulted. Dacisions of the Tribunal would be taken by the
majority of its members.

21, The Tribuna! made the fallowing orders:

(1)  The Claimants to fle their memorial by Monday, July 19, 1999,

(2) Respondent to file its memorial on competenae and jurisdiction,
If any, stating the grounds cf its objection, by Wednesday.
August 18, 19¢s,

{3) Following receipt of the Aespondent's mamorial on campatente
and juriadiction, if any, the Tribunal will rule whether the
chbjection to jurlsdiction and competence will be determined as a
preiiminary matter ar joined to the merits of the dispute. Tha
Tribunal resenves the right 10 call for a written response from the
Claimarls before giving its decision on the quastion whether

competence and jurisdiction will be determined as a preliminary
mattar o olherwize.
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(4)  The Respondert to file its counter-memarial on the marits within
60 days afler fiher the Asszpondcnt's not fillng a memoriai on
competance and jurisdiction within the time limifed or the
THbunal's detarmination that tha shjection to jurisdiction and
competence shali be joined to the merie.

(5}  Having regard 1o the staterment made by the Claimanis’ counsel
the Respondent shall be entitled to reasonable discovery within
the time limit for the filing of its counter-memorial but that
entitement shall be exerciged only far the purpose of e
Respondent formulating its memaorial on juriadiction and
competence and s counter-memarial.

22 On July 6, 1949 e Tribunai confirmed that, Dy subisequent agresment

of the parties,

{1}  1he Claimants were to filc their memerial by Monday, October 18, 1099;
and -

{2y thz Respondent was to file iis memorial on jurisdiction and
competance, if any, by Friday, Decembar 18, 1993.

23, Each Claimant through its attomeys has filed its own memorial, written
submiasion and final submission on competence and jurisdiction, and has
made its own submissions.

24. On May 26, 1989, the Respondent requested that el filings in this
matter, nat excluding the minutes of proceedings, be treated as open and
available to 1the public. The Claimants agreed that the minutas and other
fillngs should be publicly available but anly after the matter is concluded.

25. On September 28, 1999, the Tribunal delivered its Decision on the
Respondant's raquest for a ruling on disclosure. By its Decision the Tripunal
noted that Article 44(2} of the ICSID Additional Facility Arbitration Rules
provides that the minutes kept of all hearings pursuant to Article 44(1] 'shall
not be published without the consent of the parties’. The Tribunal pointed out
that this probibition is primarily directed o the Tribunal but was understood in
the Metalclad Arbitration (ICSID Case ARB(AF)/97/1; Decisien as being
directed to the parties as well. The Tribunal went on to deny the
Respondent’s reguest to the extent that it sought to bring about & situaticn in
which the Tribunal gor the Secretariat makes available ta the public all fiings in
thig cage,
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2a. In its Devision the Tribunal rolocted the Claimants' submigsion that
sach party is under a general obligation of conhdentiality in relation to the
prooceedings. The Tribunal stated that in an arbitration under NAFTA, it is not
to be supposed that, in the absence of express provision, the Convention or
the Rules and Regulations impase a general obligation on the patiies, the
effect of which would be to preclude a Government [or the other party} from
discussing the case in public, thersby depriving the public of knowledge and
nformation concerning government and public affairs. The Decision
eoncluded by repeating the comment made by the Motaleiad Tribunal, namely
that T would be of advartage to the orderly unfalding of the arbltral process if
during the proceedings the parties were to limit public discussion to what is
consideted necessary.

o7 On November 1, 1999, the Respondent requested a further extension
ot time until February 1B, 2000, within which to flle its memorial on
rompetenca and jurisdiction. The request, which was opposed by the
Claimants, was granted by the Tribunal on December 8, 1939. At the same
time the Tribunal dealt with an application by the Respondent Sor turther and
better discovery. While rejecting the Respondent's submission that there had
been a waiver by the Claimants of attorney-client privilege, the Tribunal
ordered that the Aespondent was entitled 1o discavery of the atiorney-client
communicaiions of the Claimants or either of them relating diractly to the
isgus of turess. '

28. On February 14, 2000, the first Claimant sought clarification of the
Tribunal's Decision of September 26, 1993, relating to confidentality. The
request followed the release by the Respondent on Jenuary 10, 2000 of
materials relating fo the arbitration, including ‘the minutes of ihe May 15, 1393
hearng bafore the Tribunal as well as the audic recerding of that hearing’.
The Respondent interpreted the Decision as merely limiting the right of the
Tribunal of the Secretariat to release information, not the right of the parties
themselvas to release information. On the other hand, the first Clairant
interpreted the Decislon as resificting the right of ihe parties to disclose
minutes and related material. By 1s Declslon on June 2, 2000 the Tribunal
affirmed the camectness of the first Claimant's interpretation of the Decisian
on Seplember 28, 1999, ataling that the Gonvention and the Fules pronibit
publication by the Tribunal and the pariies of the minutes and a full record of
the hearing and any arder made by the Tribunal. However, the Decision of

Hoos
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June 2, 2000 stated that neither it nor the earller Decision was intended 1o
affect or qualify, m could affact or qualify, any siatufe-mposed obligation of
disclosure by which any party to the arbiiration might be bound.

29, By iis Decision of June 2, 2000, the Tribunal also dealt with an
application by the Respondent lor further and better discovery, in particular
relating to documents and informeticn reflecling the advice and conclusions of
the Claimants and their advisers during the Mississippi proceedings
corcerning altematives to settiemant of the Mississippi litigation. The Tribunal
ordered the Claimants to produce all infermation in the possession of lhe
Claimants, their counsel or othere who acted on their behalf that relates
directly to the gquestion whether Loewen had altematives o ermering inta the
Mississippi setflement. The Tribunal stated that infesmalion ordered to be
produced ghould include commitments fram lenders for financing the Loewen
Group's ongoing operations in anticipation of the pasalble reorganization filing
and draft petitions for the purpose of saaking possible relief trom the
Missisaippi Supreme Courf's bonding decision in the US federal courts and
the Supreme Caourt. The documenis were 1o be produced within twenty-one

(21) days of June 2, 2000.

IY.  THE NATURE OF THE CLAIMANTS' C| Al

30. The Claimants’ case is that

M tha frial court, by admitling extensive ami-Canadian and pro-American
testimany and prajudicial counsel commant, violated Article 1102 of
NAFTA which bars discrimination against foreign irvestors and their
irvestrents;

[i)  the discrimination tainted the inexplicably large verdict;

(iiiy the trial court, hy permiting extensive nationality-based, racial and
class-based testimony and counsel comments, viclated Articla 1108 of
NAFTA which imposes a minimum standard of treatment far
invastments of foreign investors;

(iv) the extessive verdict and judgmant {even apart from the
discrimination) violated Arfiele 1105;

(V) the Mississippi courts' arbifrary application of the bonding requirement
violated Article 110%; and

(vi} the diseriminatory conduct, the excessive verdiet, the denial of the
Loewan companies' right to appeal and the coerced setlemant violaled
Article 1110 of NAFTA, which bars the uncompensated appropriation of
investments of foreign investors.

oo

210
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31. The Claimants allege that the Rospondant is liable for Mississippi's
NAFTA breaches under Aricle 105, which requires that the Parties o NAFTA
shall ensure that afl nercssary messuras are taken to give effect to the
orovisions of the Agreement, including their observance by State and
provinzlal governments. The Claimants also allege that, by tolerating the
miscondust whizh occurred during the O'Keefe litigation, the Respandent
directly breached Articie 1105, which imposes affirmative duties on the
Respondent to provide ‘full protection and security’ 1o investments of {oreign
investors, Including “full protection and security’ against Yhird pary
migconduct.

. THE RESPONOENT'S QRJECTION TQ COMPETENCE AND
ISDICTION

32, By ft= Memorial on Competence and Jurisdiction, the Respondent
objecied to the compatence and jurisdicfion of this Tribunal on the following
graunds:

{H the claim is not arbitrable because the judgments of domesiic courts in
purely private disputes are not ‘measures adoptad or maintained by a
Party” within the scope of NAFTA Chapler 11,

(it  the Mississippi court judgments complained of are not ‘measures
adopted or maintained by a Party’ and cannot give rise o a braach of
Chapter Eleven as & matter of law because they were not final acts of
the Linfted States judicial system, .

(i  a private agreement to seitle a litigation matter out of court is not a
governmert ‘measure’ within the scope of NAFTA Chapter II;

(ivi the Mississippi trial court's alleged failure to protect againgt the alien-
based, racial and class-hased referances cannct be a ‘measure’
because Loewen never objected to auch references during the trial,
and

)  FAaymond Loewen's Arficle 1117 ¢laims shoukd be dismissed because

he dozs not ‘own or control’ tha enterprise at issus.

43.  Each of the Claimants flled submissions in answer to the Respordent's
objections contesting each of the grounds of objection advanced by the
Recpondent. The Respondent filed Its final submissions in reply. The
Clairnants then filed submissions in reaponse.

ol

P
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34. The hearing on the Respondent’s objectian to competencs and
jurisdiction ook place in Washingion D.G. on Seplember 20, 21 and 22, 2000,

35, AMer the conciusion of the oral hearing, pursuant to an arder made by
the Tribunal, the Government of Mexico filed, on October 16, 2000,
submissions concerning centain mattars of interpretation of NAFTA which
addressed the effect of Article 1121, the meaning of the word ‘measure’, the
tights of an investor to advance a claim under Article 1117 and the decisions
n Azlnian v United Mexican States Case No. ARB(AFY97/2; 14 |1CSID
Review-FI1LJ 538 and Melalclar v United Mexican Siates Case No. ARB(AF)
971 which were referred to in oral argument by the disputing partles.

36. The disputing parties responded to Mexico’s submisslon by fliing
written submissions pursuant to the order made by the Tribunal at the
canclusion af the oral hearing an September 22, 2000, 1t will be convenient to
refar to Mexico’s submissions when we consider the Respondent's grounds of
Ghjoction.

37.  In determining the Respondent's abjection, it is proper to Yook at the
Claimants’ notice of glaim for it is by the Notica of Claim itself and the request
for arbitration that the Glaimants submit their claim to arbitration under Articles
1118 and 1117 of NAFTA. It has nol been suggested that there is in this case
any material difference between the nature of the ciaim formulated in the
Motice of Claim and that formulated in the Memornials filed by the Claimants.

38. No distinction has been drawn In the submissions of the Jiapuling
parlies betwsen the concepts of competence and jurisdiciion. The ICSID
Arbitration {Additional Facility) Rules make spacific provision for objections to
‘competence’ (Article 46) but make ne such pravision for objections 1o
‘jurisdiction’. Article 46 has been anpliad on the focling that it extends to
objections which go to furisdiction as well as objsctions going to the
constitution and composition of the Tribunal.

THE RESPONDENT S FIRST M
v ICIAL ACTS IN_LITIGATION BETWE VATE
PARTIES ARE 'MEARSLIAES" BY 2

399, Article 1$01{1) of NAFTA providas:

FHo11
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“This Ghapter [Eleven] applies to measures adopied ar maintained Dy a

party’ relating to:

(a) investors of another Party;

() investments of investore of another Party in the tertitory of the
Party; ...’

40,  Artiele 201 defines 'measure’ as including "any law, regulation,
progedure, requirement or pragtice’. The breadth of this inclusive definitian,
notably the references to ‘law, procedure, requirement or practice’, is
inconsistent with the notion that judicial action is an exclusion from the
generality of the expression 'measures’. 'Law’ comprehends judge-made as
wall as stalute-based rules. ‘Procedure’ is apt to includs judicial as well as
legislative procedure. *Requirement’ Is capable of covering a court order
which reguires a party to do an act or to pay & sum of money, while ‘practica’
is capable of dencting the practice of courts as well as the practice of oiher
badies,

44, Aricle 1019(1), which requires each Parly to promptly publish any taw,
regulation, precedantial judicial decision, administrative ruling of general
application and any procedure ... tégarding governmeant pracurement’ differs
from the definition of ‘measure’ in Article 201, which contains no explicit

- reference to judicial decisions. While Article 1019(1) is directad only to the

imposition of an obligation to publish rulas of general application, it does not
follow 1hat thls obligation should be regarded as co-extensive with e
inclusive definltion of 'measure’ or as confining what the definition
comprehends. Although Article 1012 clearly indicates that a precadential
judieial decision is not only a ‘measure’ but also a measure 'adoptad or
maintained by a Party’, the Aficle is consistent with the Respondent's
sUbmisslon that ‘measures” does not extend to every judicial action,

42 Other NAFTA provisions indicate thet judicial action is nat beyond the
reach of the word ‘'measures’. Aricle 1718, in requiring a NAFTA Farty 1o
provide that its judicial autharities shail have the authorty to order prompt and
aflective provisional measures to prevent infringement of intellectual property
fights, recognises that fudiclal orders may constitute ‘measures’. Asticle 1715
roquires & Party to provide specified ‘cwil judicial proceduras’ for the
enforcement of Infeliectual preperty rights. These ‘procedures” extend to the
making of a variety of judicial orders, including final judgments {Article
1715¢2)). Articlke 1701({1) ie concemed to ensurs thal ‘measures 1o enforma
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intellectual property rights do net themselves become Barriars to legitimate
trade’. Plainly ‘measuies’ there includes the judicial proceduras in Article
1715 i.e. judicial orders. See also Article 1745{2)(f} fwhere the reference 1o
imeasures ... taken' must be understead as referring to judicial acts,
inaluding injunctions and other enforcement procedures).

43. The Respondent concedes that when a gevernment entity Is involved
in a domestic court proceeding, it may be that, in approoriate circumstances,
2 resulfing court judgment constilutes a ‘measure adopted of maintained by &
Famy. This concession is at odds with the argument that the failure to
mention judicial order' or ‘judgmant’ in Ariicle 201 signifies an inlention 1o
confing ‘measuzes’ to legisiative and exscutive actions. n general, where the
meaning of ‘measures’ Is so confine, the restricted meaning arizcs frorn an
express limitation or an implied limitation arising from the contexi. No such
limitation is 1o be found in Ariicle 201.

44,  Norcan ‘measuras’ be confined 1o provisional ar Interim judicial acis as
distingt from final judicial acts. Such a distinction finds support nefther in
Article 1701 nor Chapter 10 of NAFTA (which applias to ‘measures adopted or
maintzined by a Party relafing to procurernent’). The reference in Article
1019{1} to 'precadential judicial decision’ which is cne instance of a measura
‘adapted or maintained by a Party’, is to a final decision as well as &
nrovisional decision. See alse Annex 1010.1B paras 2 and 3.

45. The approach which this Tribunal takes to the Interpretation of
'messures’ accords with the interpretation gi\ren to the expression in
international law where it has been understoed to include judicial zcts. I
Aegina v Pierre Bauchareau, Case 30 77 11977} ECR 1928, the Europaan
Court of Justice rejected the argument that 'measure’ excludes actions of the
udisiary, holding that the word embraces 'any action which affects the rights
of persons’ coming within the application of the relevant treaty provislon lat
11). In the Fishories Jurisdiction Case (Spain v Canada), No. 26 {IC) 4
December 1998), ihe Intemational Court of Justice stated that ‘in its ardinary
sense the word [measure’] is wide enough to cover any act, step or
proceading, and imposes na particular limlt on their malesial content or on the
aim pursuad thereby' (at 66). See alzo Off Figlds of Texas fnc v NIQG, 12
Iran-US Cr Trib Aep 200 {1986) at 918-219 {whare the judicial acts in
guestion were held to be expropriations within the expression ‘expropriations
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or other measures affeciing property rights’, thus amounting o ‘measures
affeuting popsily rights").

45. The eignificance for this case of tre interpretation of ‘measuras’ in the
context of inmternational law is that Article 102{2) of MAFTA requires the
Parties to interpret and apply its provisians 'in the light of its objectives set out
in paragraph 1 and in accordance with applicable rules of international law',
Further, an interpretation of 'measurss’ which extends to |udicial acts
conforms to the objectives of NAFTA as sat out in Article 102(1), more
paniculary cbjeclivies {bj; () and (&), namely lo

'(n)  promate conditions of fair campetiton in the free trage area;

fc}  increase substantially investment opportunities in the terrtories

of the Panles;

(e) ereata effective proceduras for the impleamentation and
application of this Agreement, for its joint administration and for
the resolution of dispules'.

47.  Such an interpretation of the word ‘measures’ azcords with the general
principle of State responsibility. The principle applies to the acte of judicial as
well as legislative and administrative organa. (See draft Article 4 on Stale
Responsibility adopted by the International Law Commission and later
provisionally adopted by the United Nations General Assembly Drafting
ommittee on its s2cond reading, Geneva, May 1-June 9, July 10-August 18,
2000, A/CN.4/L.600, August 21, 2000.} In Azimian v United Mexican Siafes
Case Ho. ARB(AF)/97/2, 14 ICSID Review-FILJ 538, the Tribunal, in rejecting
the claim that there were violations of NAFTA, quoted (at 567) with epproval
the comments made by the former President of the Iniematicnal Court of
Justice who, after acknowledging the reluctance in soms arbitral awards of
the last century to admit that the State is responsible for judicial actions,
stated:
'... in the present century State responsibility for judicial acts eame to
be recognized. Although independent of Government, the judiciary is
not independent of the State: the judgment given by a judicial authority
emanates from an organ of the State In [USt the same way 28 & law
promulgated by the kegislatura or 2 decision taken by the executive.’
{Eduarde Jimenez de Aréchaga, ‘Intemnational Law it the Past Third of
a Century’, 159-1 Recueil des Cours {(General Coursd in Public
International Law, The Hague, 1978).
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Ihe former President wenl on to say that State responsibility far acts of
judicial authorities ma;f result fram three types of judicial decision, the first of
which ia a decision of a municinal court clearly incompatible with a rule of
international law. The sacond type is what is known traditionally a8 & denial of
justice. The Claimants assert that the NAFTA violations ¢f whieh they
complain fall within these calegories of judicial decision.

48. The Azinian Tribunal pointed out (at G68) that State rasponsibility for
judicial decisions does not entitle a claimant to a review of natianal court
decisions as though the international jurisdiction seised has plenary appellate
jurisdiction. This is nefther true generally nor for NAFTA, As the Tribunal
said,
‘What must be shown is that the court desislon itseli constitules a
violation of the treaty’ (at 568).

49. The views exprassed by the Azinizn Tribunal were not necessary for
the decicion in that case because it involved no challenge to the decisions of
the Mexican courts. Subject to our later consideration of the rule of
axhaustion of focal remedies and the rule of judicial finality, the views are
nonetheless persuasive and support our view ihat ‘measures’ in Chapter
Eleven, according to its true interpretation, does nol exclude judicial acts.

50. A Tribunal established pursuant io NAFTA Chapter Eleven, Sectlon B,
must decide the issues in accordance with fhe provisions of NAFTA and
applicable rules of intemational law (Arficle 1131(1)). Furiher, as alrgady
noted, Article 102(2) provides that the Agreement must be Interpreted In the
lignt of its stated objectives and in accordance with applicable nies of
intemational law. These objectives include the promation of conditions of fair
competition in the free trade area, the increase of investment opportuniiies
and the creation of stective procedures for tha resclution of disputes (Article
102{1}(b), {c} and {2)). '

51. Guided by thess objectives and principles, we do not accept the
Respondent’s submission that NAFTA is to be understood in accordance with
the priniple that ireaties are to be interpreied in deference 1o the sovereignty
of slales. In AMCO Asia Corp v Republic of Indoresia 1 ICSID Reports 377
(1983) the Tribunal rejected the suggested principle (at 394, 397). Whalever
‘ha etatus of this suggested principle may have been in earlier times, the

'y
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Vienna Convenlion on the Law of Treaties is the primary guide to the
Interpretation of the provisiona of NARTA (Ethy! Chrparation v Canada, Award
on Jurisdiction, June 24, 1998, at 55-36, 38 ILM 708 {where a NAFTA
Tribunal expressly rejected the argnment that Section B of Chapter 11 is to be
construed skrictly). See also Pope & Talbot v Ganaﬂa interim Award, June
o6, 9000 fwhere 2 NAFTA Tribunal adopted a. ‘braad interpretation of the
exprassion ‘investment’ in Article 1110), NAETA is to be interpreted in good
faith in accordance with the ordinary meaning to he given ta its terms in their
contaxt and in tha light of ite object and purpose (Vienna Convantion, Article
A1{1)). The context includea the pteamble and annexes (Mienna Convention,
Article 31(2)).

5Z.  We agree with the Aesponder that not e'-.{"er'_.,r judisial act on the part of
the courts of a Party conslitules a maasure *fidopted or maintained by a
Party’. Mexice submits that, in order to constitte a 'measura’, the judicial
action under consideration must have a general application. Thus a judicial
affirmation of a ganaral principle might well constitute a measura, whereas a
specific order requiring & defendant to pay 4 sum of money would net. The
definition of ‘measure’ in Article 201 {which includes ‘reguirement’) is by no
means consistent with this argument. :

53. The auestion then arses whether the words ‘measures adopted or
maintained by a Party’ should be undersiood, as 1he Aespeondent argues, t©
exelude judicial acts being the judgments of domesiic courts in purely private
matieys. The purpose of Chapier Eleven, ‘Section B - Seftlement of Disputes
between a Party and an Investor of Another Party’ is to establish 'a
mechanism for the setllement of investment dlsbutes that assures both aqual
treatment among invesiors of ihe Pariies in accordance with the principle of
international reciprocity and due process before an arbitral tribunal. The text,
context and purpose ol Chapter Eleven combina to support & liberal rather
than a restricted intemgretation of the words ‘measures adopled or maintained
by a Party’, that ig, 2n interpretation which provides pratection and security for
the foreign Investor and its investment: see Etimd Corporation v Canada,
Award on Jurisdiction, June 24, 1998, 38 ILM 708, (where the NAFTA
Tribuna! concluded that the abject and purpuse of Chapter Eleven 1s ke ‘erezle

affactive procedures ... for the resalution of disputes’ and to 'increase
substantially mvestment opportunifies’ (at 23)).
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54, Neither in the text of context of NAFTA norin internalicnal law is there
to be found suppert for the Moapondent's submigeion that measuras adopted
or maintained by a Party’, in its application to judicial acts, excludes the
judgments of domastic courts in purely private dispuies. Neithar the definifion
of ‘measure’ in Article 201 nor the provisians of Chapters 10 and 17 relating to
'measures' and ‘procedures’ contain any indication that, in its application to
judicial acts, the existence of a measure depends upon the identity of the
litiganks or the characlerisation of the dispute as public or private. An
adequate mechanism for the setlement of disputes as contemplated oy
Chapter Eleven must extend to dispuies, whetherpublic or private, so long as
the Stale Parly is responsible for the judicial act which constiiuies the
‘measure’ complained of, and that act constilutes a breach of a NAFTA
obtigarion, as for example & discriminatory precedential judicial decision, The
principle that a State |s responsible for the decisions of its municipal courts for
gt least its highest court) supports the wider interpretation of the expression
‘measure adopied or maintained by a Party': rather than the restricted
interpretation advanced by ite Rezpondent,

55. @Generally speaking, ifigation between private partiss is less likaly to
genetate a ‘measure adoptad or maintained by a Party’ but, n some
circumstances, privale litigation may do so. In this respect, we do not regard
the discussion of private Iitigation in Retall, Wholesale and Department Store
Union, Local 580 v Dolphin Delivery Lid [1986] 2 SCR 572, upon which the
Respondent relies, as Influential In the present cuntext. The discussion
relates fo s. 32(1) of the Canadian Charter of Rights and Freedems which
applies Charter provisions to the legislative, exeautive and administrative
branches (but not the judicial branch) of government.

56.  As the Claimants submit, the Mississippi irial eourt’s judgment ordering
Laaswen to pay O'Keefe $500 million and the Mississippi Suprems Court
reguirement that Loewen paost a $625 million bond were raquirements’ within
the maaning of the definition of ‘measure’ .in Article 201, sublect to
consideration of Articte 1121, the principle of finality of judicial acts and the
rule of exhaustion of logal remeadies.

§7. The Respondent argues that the words ‘adopted of maintained in

. Arfigle 1101 are indicative of an intent to limit Chiapter 11 to thoss actions that

involve ratification by government. This Wmitation, se ihe Respondent
submits, acvaords with the 'act of state’ doctrine. That doctrine is a dockring of
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municipal rather than intemational law. See W.5. Kiripalrick & Co Inc v
Environmental Tectonics Corporation Infomational 493 US 400 {1290) at 404
fwhere tha Court acknowledged thai it had 'once viewed the dectrine as an
expression of inicrnational law’ but had more recently described it 'as &
consaquence of domestic separation of powers, reflecting ihe strong sense of
e Judicial Branch that its engagement in the task of passing on the validity
of foreign acts of stata may hinder the condugt of foreign affairs (Banco
Nacional de Cuba v Sabbating 376 US 338, 423 (1864)). No autharity and no
materials have been placed before us which justify the conciusion that the act
of State doctrine has been adopted by sufficient countries io be coneidered as
a rule of international law pursuant to Article 38 of the Slatute of the
Intemnational Court of Justice. In any event, the act of State dectine is now
éxpressau in erms of “acts of a guvernmental charagter done by a foreign
state within its own territory and applicable thers’ {Restatement (Third) of
Foreign Aelations Laws uf the United States §443(1)}, without differentiating
between ‘public’ and ‘private’ Migedion.

58, Whatever the effact of the act of State docirine may be, Article 1105, in
requiring a Party to provide “full protection and security’ to investments of
investors, muat extend to the protection of foreign investors from privale
parties when they act through the judicia! argans of the State.

59. Furthe, the award of punitive damages weuld satisfy the public
elemant of the HKespondent's public/private dichotomy. It is generally
acceptad that puniiive damages awards are intended 10 serve the public
interest (D.B. Debbs, Dobba Law of Remedics §8.11(1) at 467 (2d ed 1943).

80. Wae reject therefore the Raspondent’s objection that the Missiseippl
Court judgments are not 'measures adopted or maintained by a Party’
because they resolved a dispute between private partios.

VIL  THE AFSPONDENTS SECOND GROUND QF OBJECTION:
THE MISSISSIPPL COURT JUDGMENTS ARE NOT 'MEASURES
PTED OR T AP YA ANNOT G
BISE TO A BREACH QF CHAPTER 11 BECALISE THEY WENE NOT
FINAL ACTS OF THE UNITED STATES JUDICIAL SYSTEM
61. The Respondent argues that the expression '‘maasures adoptad or
maintained by a Party’ must be undersiood in the light of the principle of
custamary international law that, when a claim of injury is based upan judicial

Ho1s
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action in a particular case, State rasponsibility only arises when thers ig final
action by the State's Judiclal system as u whole. This propasition is bascd on
the notion that judicial action is & single action from beginning to end aa that
the State has not spoken until all appeals have besn axhausted. In othar
words, the State is not responsible for the errors of its courts when the
decision has not been appeslad tn ihe court of Jast resort. The Respondent
distinguishes this substantive requirement of customary inlarnational law for a
fina! non-appealabls judicial action, when an intematicnal claim is brought 1o
challenge judicial action, from international law's procedural requirement of
exhaustion of kcal remedies (e local rermediess ule”).

62. The Respondent submits that there is nothing to show that in Chaptar
Eleven the Farties intended 1o derogate from thls substantive rule of
international law when judicial action is the basis af the claim for violation of
NAFTA. To the contrary, the Fespondent ergues thet the tems of Article
1101, ‘adapted or maintained by a Party', incorparate the substantive rule of
intemational law and require finafity of action. Only thase judicial decisions
that have been accepted or uphald by the judical system as a whole, after all
avallable appeals have been exhausted, s0 the argument runs, can be said o
possess that degres of finality that justifies the description ‘adopted or
rmaintained’.

63. The Claimants’ response to this argument is that Article 1121(1){b) of
NAFTA rzquires an arbitral claimant to waive its local remedies, net exhaust
themn. Thig Article authorizes the filing of a2 Chagter 11 claim only if
‘the investor and the enlerprise walve their right to indicate or vontinue
befors any administrative tribunal or court under the law of any Party,
or othar dispute sattlamert procedures, any praceedings with raspact
tc the measure of the disputing Party that is alleged to be a breach
refarred ta in Article 1116 ..., '

Tha Claimanis submit, first, that ‘the Article eliminates the necesgsity 1o
axhaust local remedies provided by the host country's administrative ar
judicial courts’. {B. Sepulveda Amor, Intemnafional Law and Infernational
Savereignly: The NAFTA and ths Claimg of Mexican Junsdictian, 19 Houslon
Joumal of Intemational Law 586 at 74 [1997)). The Claimants submi,
secondly, that the so-galled substantive principle of finality is no different from
the local remedias rule and that intarmational tribunals have reviewed the
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decisions of inferier Municipel courts where the exhaustion requirement has
been waived or is atherwise mapplicable.

84. The Tlespandent argues that Article 1121(23(b) is not a waiver
pravision and that it doss not waive the local temedies rule or for that matter
the rule of judicial finality. The Respondent acknowledges, howavar, that the
Article relaxes the local remedies rule 1o a partial bt limited extent, without
defining or otherwise indicating what that extentis or may be.

&5  Observations of the NAFTA Tribunals in boih Metaiclad Corporation v
Unitad Maxican Staies 1CSID Cage No. ARB/AFSTA ({ootnate 4) and i 1hg
Azinian Case, to which we have referred, support the Claimants’ case to the
extent that it Is based on Amticle 1121(2)b}. But Mexico, in its written
submissions to this Tribunal, points oul that the Metalclad Tribunal which, in
the relevant passage, purgorted to state Mexico's position in that case, did not
do sa accurately. Mexico also points out that, in the Azinian Cage, as there
wag no camplaint of any violation of NAFTA based on a judicial act, ihe
Tribunal's observations were not necessary for its decision. Qther cases
relied upon by the Claimants include G.W. McNear inc v Unied Maxiean
States, Docket No. 211. Opinions of the Commissionars 68 at 71, 72 (1828}
and The Texas Company Claim, Decision 32-B, American-Mexican C| Rep
142 (1948), but in these cases the relevant treaty vaived exhausticn.

g6, There is support for the view that no distinction snowd be drawn
between the principle of finality and the local rernedies rule. Indeed, Edwin M.
Borghard, The Diplomatic Protection of Gitizens Abreed 193 (10158), upon
which the Respondent relies, stated: '
It is a fundamental principle that the acts of inferior judges or courts do
nat render the state imernationally liable when the ¢laimant has failad
o exhaust his locel means of redress by judicial appeal or othenwige,
for only tha highest court to which a case is appealable may be
considered an authority involving the responsibility of the state”.
In the Ainnish Ships Arbitration 3 RIAA 1497 (1937} it was pointed out that
exhaustion of local remedies meant that there must be a final decision of a
court which is the highest in a hlerarchy of cousts 1o which the claimani can
rasort in the host State. Borchard is not the only commentator who regards
the principle ol Tinality and the local remedies rule as different sides af the
same coin (see C.F. Amevasinghe, Local Remedies in National Law 181
{1980)). And in the interhande! Case (1959) IC1 8, the claim was dismissed
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axpressly on the ground shat Switzerland ‘has not exhaustied the local
remedies available to it' (at 11, 19, 26-27). Althuugh 1he case was taksn by
Interhandel to the United States Supreme Gourt, the Supreme Gourt
rermmnded the gase to the District Court and proceedinge ware siill panding n
that couri.

67. \Whils the content of the two rules is similar, if not the same, the rulas
were thought to serve different purposes. The local remedies rule (deseribed
as 'procedural’ was designed te ensure that the State where viclation of
international law occurred should have the opportunity to address it by its own
maans, within the framework of its own domestic legal system {Inferhanas/
Case (1958} I1CJ Raports 6 &t 27). Most, if not all legal systems, have a self-
comecting capacity. in other words, the claimant was bound to take steps to
ensure that the self-commecting mechanism of the State’s judicial system is fully
gngayged as a condition precedent to rer.:ngnitinné ol the State's reaponeibllity
for breach of its infernational obligation. See the Report of the International

' Lew Commission to the United Nations General Assembly, Yearbook ef the

Intemational Law Commission, 1975, Vol. |1, 82, Now, compliance with the
Iocal remedles rula is seen as a condition precedent to invoking the
responzibility of a State for braach of an international ohllgatian. . (See Aricle
45 of the dra’t articles on State respansibility, provisionally adopted by the
Drafting Committee of the United Nations General Assembly on second
regging, hased cn the draft previously adupte'd by the International Law
Caornmigsion (A/CN.A/L.E0C, August 21, 2000]).

66. On ihe other hand, the jule of fudicial ifina.-uity {uften described as
‘substantive’) was thought to be directed to the responsibility of the State for
judicial agte, As the statement by Barchara, already quoted, makes claar, It
was considered that the State was not responsible tor the acts of lower courts.

69, Allhough it has been said that the responsibility of the State for a
breach of international law constituted by an alleged judicial agtion arlses only
when thera ig final action by the State's judicial system considered as a
whole, i is now recognised that the judiciary is an organ of the State and that
judicial action which viclates a rule of intemnational law is attributable to the
State (A.V. Freeman, The intemational Responsibifity of Sfates for Denial of
Justica, 31-33 (1979)). The rule of judcial fnality was influenced by the
principles of separation, independence of the Judiciary and respect for the
finality of judigial deeisions. Howwever, the judiciary, though independent of
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Govemmer, is not independent of the State and the judgment of a court
procesds from an urgan of the State a2 does a docicion of the exacutive.

70. The modarn viaw is that conduct of an organ of the State shall be
considered as an act of the State under international law, whether the organ
he legisiative, executive o7 judicial, whatever position it holds in the
organigation of the State. That, in etfect, is the principle expressed in draft
Article 4 on State Responsibility, provisionally adopted by the Draffing
Committes of the United Naifions General Assemnbly, based on the draft
previously adopted by the Internaticnal Law Commission {A/GN.A/L.BQD,
August 21, 2000). ARhough the draft has not been finally approved, il is a
highly persuasive statement of the law on State Responsibility as it presently
stands. Drakt Article 4 accords with the view expressed by Eduardo Jimenez
de Arachaga, the former President of the International Gourt {‘Intemational
Law in the Past THird of a Century’, 159-1 Racueil des Caurs, iGenaral
Course in Public International Law, The Hague, 1978).

71. Viewed in this light, the rule of judicial finaltty is no different from the
locel remedies rula. s purpose is to ensure that the State where the violation
oceurtad shauld have an opportunity to redreas it by its own means, within the
framework of its own domestic legal system,

72, Just as it was said that the function of the local remedies rule was to
astablish whether the paint had been reached at which ihe hoing Slate may
raise the issue or the intematianal leve! (G. Schwarzenberger, infernational
Law, 604, (1857)), now it iz the function of the rule to cstablish thal Stats
responsibility for & breach of an intemational cbligation may be inveled.

78. We accept that an important principle of internalienal faw should nat be
held to have been tasitly dispensed with by an international agraement, in the
absence of words making clesar an intention to do so {Efeffronica Sicula SpA
{Elsi) (United Siates v ftaly) (1589) ICJ 15 at 42). Such an intention may,
however, be exhibited by express provisions which are ai variance with the
continued opsration of the relevant pringiple of intemational law.

" Ciied in Azinian v Uinlted Maxican Statss Case No. ARB/{AF)Y97/2, 14 ICSID Review-FIL] al
EBY. .

Hozz
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74. Having reached thig point in our considetation of the arguments, we
have concluded that this ground of objeclion should be dealt with at the
hearing on the merits. Our reasons for reaching this conclusion retaie parily
o the arguments based on Articls 1121(2)(b) and Chapter Eleven and parly
o other arguments advanced by the Claimants in respense to the
Respondent's objection. We hava already mantioned the lack of specificity in
the Respondent's acknowledgment that the Article partially relaxes the local
remedies nule. Consideration might be given fhy the Raspondent to the
possibility of presenting an argument that Article 1121(2)(b} does no mare
than curtsil or restrict righis that a claimant would otherwise have but for the
existence of Article 1121{2)b}. The remarks of the International Court of
Jusfice In Headguartars Agresment (Advisory Opinion) |CJ Raports 12 at 29,
42.43, a decigion not cited In argument, may have a bearing oni the operation
of Article 1121(2){b) &nd &ls¢ on the Claimants’ submission that an agreement
to arpitrate dispenses with any cbligation to have recourse to municipal
courts. Another argument of the Claimants, namely that the local remedies
rule has no application {0 denial of justice cases,: i ene that can conveniznty
be dealt with at the haaring on the merits where the argument can be
considered in the contaxt of the particular allegaticns by the Claimants of
denial of justive on which findings ¢an then be.made. Similarly put over is
consideratian of the Asspondent's submissions: that the Loewsen companies
failed fo pursue various Jocal remedies which,’ agcording the Bespondent,
warg open to them and would, If successful, have resuited in an effective
rermecy under municipal law. The hearing of this ground of objection should
therefore stand over ko the hearing onthe merits,

Vil THE RE HIBD GR ,
TH ERI E AGREEM EVTTLE A MATTER
COURT 1S NOT A GOVERNMENT ‘MEASURE' WITHIN THE SCOPR
HAP = '

75, This ground of abjsction was not stmngly:r pressed. In this case much
turns on the circumnstances in which the Mississippl proceedings came
to be settled and that is @ matier which must ba dealt with at a hearing
on the merita.

Hozs
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X THE RESPONDENT'S FOUSTH GROUND OF OBJECTION:

Rl LLTGCD CALURE TO

. IAL AND CLASS-

SED RE & CANNOT BE A ‘MEASURE' BECAUSE
WEN NEVER_OSJECTED 1O suc' EREN BURIN

THE TRIAL
76. This ground of objection does not, in nur' view, go 10 competence ot
juriediction. If the Respondent’s case on this pcint is made out, it could resull
in a dismissal of the clatm. It is an issug which appropriately and conveniently
should be heard and determined at a hearing on the merits.

X.  THE F/FTH GROUND OF OBJECTIQN:
RAYMOND LOEWENS ARTICLE_ 1117 GlLAIM SHOULD EBE

QIGMI E_DOES NO 'nwn OR C

ENTERPRISE AT I33UE
The objection on this ground, if upheld, would notbe. dispositive of the second
Claimant's entics claim which is partly based on ﬁ;rhcle 1118, Further, it is far
from claar that the cbjection goes to juriediction and, in any even, it is an
sbjection which cah be dealt with at the hearing on the merits. For this reason
we do not considet 't appropriate to decide this question oh an chjection fo
competence and jurisdiction. ’

QODERS

In the result we make the following orders: i

1. Dismisa *he Bespondent's objection 1o cormpetence and jurisdiction s
far as 1t relates to the first ground of nbjemlian.

2. Adjourn the further hearing of ths Respondent's cther grounds of
objection to compsatencs and jurisdiction sind jein that furiher hearing to
the hearing on the merits.

3, The Respondent to file its countar-m amur]al an the merits within 60
days of the date of this Decision, !

4.  The Clamants to file thelr replies within 60 days of the time limited for

the filing of the Respondent's couriier-memorial on the merits.
|

Hoz4
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5. The Respondent io file its rejoinder within 60 days gf 1h2 time fimited

for the filing of the Claimants’ replies.
6. Fix October 15, 2001 as the date of the heanng o the merits.

ai:r Anthony Mason, Presidant

/’—' 2 @gﬁﬁ’

s Fortier CC QC

@w ﬁ,wff‘ﬁ

Judge Abnerd Mikva

DATED the fifth dayof January 2001



