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L INTRODUCTION

1. On October 31, 1998, The Loewen Group, Inc. (“TLGI"), a Canadian corporation,
and Raymond Loewen, a Canadian citizen, submitted to arbitration a claim against the United
States under Chapter 11 of the North American Free Trade Agreement (“NAFTA"). In this
claim, TLG] seeks compensation for harms inflicted upon it and upon Loewen Group

International, Inc. (“LGII"), its principal United States subsidiary, as a direct result of NAFTA

breaches committed primarily by the State of Mississippi. Those breaches occurred during

litigation filed against TLGI and LGII (collectively “Loewen™) in Mississippi state court by

Jeremiah O’Keefe, Sr., his son, and various of their family-owned companies (collectively

“O'Keefe™).
2. This claim does not seek direct or collateral review of the municipal-law issues
addressed by the Mississippi courts in the O 'Keefe litigation. Rather, this claim seeks

compensation from the United States for breaches of NAFTA, and for violations of intemational

law principles incorporated into NAFTA, committed during the O 'Keefe litigation. Neither the
State of Mississippi nor O'Keefe is a party to this arbitration.

3. The O 'Keefe litigation arose out of a commercial dispute between O’Keefe and
Loewen, who are competitors in the funeral home and funeral insurance industries in Mississippi.
The dispute principally involved three contracts between O’Keefe and Loewen valued by
O’Keefe at $980,000, and a proposed exchange of two O'Keefe funeral homes worth
approximately $2.5 million for a Loewen funeral insurance company worth approximately $4
million.

4. The Mississippi jury awarded O’Keefe $500 million in damages, including $74

million in damages for emotional distress and $400 million in punitive damages. The $500
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tnillion verdict was by far the largest in Mississippi history, was 78% of Loewen’s entire net

worth, and was over 100 times greater than the entire net worth of the companies 1o be

e

exchanged in the principal underlying transaction. The $400 million punitive damages award
was 50 times greater than the largest punitive damages award ever considered by the Mississippi

" Supreme Court, and more than 200 times greater than the largest punitive damages award ever

upheld by that court. Even by United States standards{ the verdict was grossly excessi;ﬂ

5. The 3500 million verdict was the product of 2 seven-week trial infected by

repeated appeals to the jury’s{anti-Canadian, racial, and class biases\ Throughout the trial, the

court repeatedly allowed O’Keefe’s attomeys to make extensive, irrelevant, and highly
prejudicial references to: (i) Loewen’s “foreign” Car;adian nationality, which was contrasted to
O’Keefe's Mississippi roots and his willingness to “fight for his country” (the United States)
during World War II; (ii) race-based distinctions between O’Keefe and Loewen, including
explicit testimony that O’Keefe was not racist, which was contrasted with testimony implying
that Loewen and its then-Chairman, Raymond Loewen, were racist (none of which had any
conceivable relevance to a dispute in which all the parties were white); and (iii) class-based

distinctions between Loewen, which was portrayed as a large, wealthy corporation, and O’Keefe,

who was portrayed as running family-owned businesses. After permitting those references, the

trial court refused to give an instruction stating clearl}} that nationality-based, racial, and ciass-
based discrimination is impermissible.
6. Loewen atternpted to appeal the 3500 million verdict and judgment, but was

prevented from doing so by the arbitrary application of an appellate bond requirement.

Mississippi law requires an appeal bond for 125% of the judgment, but allows the bond to be

2




reduced or eliminated for “good cause.” There was good cause to reduce the appeal bond in this
case because (i) the biased and patently excessive judgment almost certainly would have been
reduced or vacated on appeal, (ii) a $625 milliop appeal bond was practically unavailable to
Loewen, (iii) and Loewen offered to post a bond for $125 million (125% of the compensatory
award) and, in order to fully protect O’Keefe’s interest as a jucigmeqt creditor, to allow court
control of its financial transactions while its appeal was pending.

7. On January 24, 1996, however, the Mississippi Supreme éourt refused to reduce

———

the bond ar all, and instead required Loewen to post a $625. million bond within seven days in
order to pursue its appeal without facing immediate execution of the judgment. ‘That decision
effectively foreclosed Loewen'’s appeal rights.

8. - Loewen was then forced to settle the case under extreme duress. Loewen faced a
Hobson’s choice among five altemnatives: (a) attempting an appeal without a stay of execution,
which would have allowed O'Keefe to seize and liquidate Loewen’s assets throughout the United
States; (b) tumning to the U.S. federal courts for relief; (c) filing for bankruptcy; (d) posting the

$625 million bond at ruinous cost; or () settling with O’Keefe. Because each of the first four

options was catastrophic, unavailable, or both| Loewen was forced to settle] On January 29,

1996, with éxecution against its U.S. assets scheduled to start the next day, Loewen settled for
$175 million a case that had started as a commercial dispute involving transactions worth, in the .
aggregate, substantially less than $5 million.

9. The O ‘Keefe litigation breached most of the principal investment protections
contained in NAFTA and intemational law. By admitting extensive anti-Canadian and pro-

American testimony and counsel comments, the trial court violated Article 1102 of NAFTA,

3
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vhich bers discrimination against foreign investors and their investments. Discrimination also
Plainly tainted the otherwise inexplicably large verdict. Similarly, by peﬁnitting the extensive
nationality-based, racial, and class-based testimony and counsel comments, the trial court .
violated Article 1105 of NAFTA, which imposes a minimum standard of treatment for
investments of foreign investors. Article 1105 also was violated by the grossly excessive verdict
and judgment (even apart from the discrimination) and by the h;fississippi courts’ arbitrary
tpplication of the bonding reguirement. Finally, the discriminetory conduct, the excessive

verdict, the denial of Loewen’s right to appeal, and the coerced settlement violated Article 1110

272

of NAFTA, which bars the uncompensated expropriatidn of investments of foreign investors.
e

10.  For two separate reasons, the United States is responsible for the NAFTA

breaches that occurred during the O 'Keefe litigation. First, the United States is‘ vicariously liabg)

for Mississippi’s NAFTA breaches under Article 105 of NAFTA, which requires the United
States to ensure that its state governments (including state courts) comply with NAFTA. Article

t0S5 codifies the established principle that, under international law, a federal govemment is

responsible for the misconduct of its constituent states. The United States has recognized and

———

affirmatively espoused this position for decades. Second, by tolerating the various misconduct

that occurred during the O 'Keefe litigation, the United States itself directly breached Article 1105

of NAFTA, which imposes affirmative duties on the United States to provide “full protection and

PR,

seéun'ty" to investments of foreign investors, including *“full protection and security” against

-

third-party misconduct.
11.  Sir Robert Jennings, Q.C., former President of the International Court of Justice,

has concluded that the verdict and judgment were the product of anti-Canadian bias deliberately
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——

fomented by courlwel for O’Keefe: “The transcript of the proceedings shows clearly and
consistently that the quite ruthless and blatant Qorking up of both racial and nationalistic
prejudice, particularly aéainst *Canadians’ (that term being used as a self-explanatory pejorativ;:
one), \Qas the weapon by which counsel for the plaintiffs was able to bring about the bizarre
verdict of the jury.” Jennings Op. at 4.' Sir Robert also characterized the amount of the verdict
and judgment as “astonishing” and “'so bizarrely disproportionate as almost to defy belief.” /d. at
13. Sir Robert s;umman'zed the trial as follows: “No reader of the transcript of the Mississippi
trial could fai! to understand that this whole episode was outrageous from beginning to end; and

must be without doubt a breach of the minimum standard required both by interational law and

et —

by the NAFTA treaty.” Id. at 16.

ﬂ Honorable Richard Neely, former Chief Justice of the West Virginia Supreme
Court of Appeals, has concluded that the Loewen defendants “were subjected to invidious
discrimination because they were Canadians and were subjected to 5 complete denial of justice as
that term is traditionally used in international law.” Neely Aff. at 3.2 Chief Justice Neely further
explained that O'Keefe's lawyers had “reiterated three themes that had the effect of inflaming the
passions of the jury, namely race, wealth, and Canadian citizenship,” id. at 6, and that “when the
regular invocation of these themes is combined with the way in which the trial judge handled the
issue of punitive damages, it becomes apparent thlat Loewen was targeted for a plundering.” Id.

at 7. Chief Justice Neely concluded that “the case of O 'Keefe v. Loewen, from beginning to end,

descends to the level of a mockery of justice.” Jd. at 3.

! A copy of Sir Robert’s opinion is attached to this Memorial as Exhibit A.
? A copy ot; Chief Justice Neely's affidavit is attached as Exhibit B.
5
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13.  The Honorable Kirk Fordice, Governor of the State of Mississippi, has concluded
that the O 'Keefe verdict “was tainted by xenophabic rhetoric that may have resulted in a

violation of Loewen’s due process rights™ and that “the $500 million verdict was shocking to me

. in light of the value of the underlying economic transaction.” Fordice Let. at 1.} Governor

Fordice has further concluded that the Mississippi Supreme Court’s refusal to reduce the required
bond “effecti\}ely denied Loewen a meaningful opportunity” for appellate review and left
Lazwen “without an effective remedy and with no reszonsble eitcrnative but to setle.” Jd.

Govemor Fordice summed up the litigation as follows: “The O ‘Keefe verdict represents to me

——
Jo——

everything that is wrong with the court system, and stands as a vivid example of the continuing

need for tort reform. It concems me that Loewen’s status as a Canadian based company ma
: p Y

A

have deprived it of fundamental rights that would otherwise be guaraﬁtecd to the citizens of our

state. It appears to represent a denial of justice that I can assure you is otherwise contrary to the
public policies of the great state of Mississippi.” . at 1-2,
14.  Inaccordance with Article 38 of the IéSD) Additional Facility Rules, Loewen

hereby submits its Memorial.* Part 11 of this Memorial sets out the relevant facts of this disputc

3 A topy of Governor Fordice’s letter to this Tribunal is attached as Exhibit C.

* This Memorial incorporates by reference the Notice of Claim, including the supporting
materials to that Notice. For the sake of completeness, this Memorial includes substantial
portions of the factual allegations and legal argument previously included in the Notice of Claim,
as well as additional relevant facts, law, arguments, and supporting materials. Loewen reserves
the right 10 request an opportunity to reply o any eounter-mentorial filed by the United States, in
accordance with ICSID (AF) Article 38(1)b-c, and to provide any additional factual background
and support or argument pursuant to ICSID’s further evidence marshaling procedures, in
accordance with ICSID (AF) Article 40. For the Tribunal’s convenience, Loewen has compiled
and will provide separately to the Tribunal and to the United States copies of most of the legal
materials referred to or cited in this Memorial and the original Notice.

6




In accordance with this Tribunal's direction at the May 18, 1999 hearing, Part Il specifically
identifies the measures at issue. Part IV sets forth the law relevant to this claim: subpart (A)
demonstrates the various NAFTA breaches and intemnational law violations that occurred during
the O Keefe litigation, including invidious discrimination, substantive and procedural denials of
justice, the denial of full protection and security, unfair and inequitable treatment, and illegal
expropriation; subpart (B) demonstrates that the United States is directly and vicariously .
responsible for t;:osc b‘reach;es and viblations; and subpart (C) demonstrates that NAFTA affords
Loewen a private arbitral right of action against the United States. In accordance with the
Tribunal’s direction at the May 18, 1999 hearing, Part V briefly describes the damages suffered
by Loewen. Finally, Part VI demonstrates that the various argumehts and objections asserted by
the United States at the May 18 hearing are meritless.

15.  One of the United States’ principal objections was m;t Loewen waived its right to
pursue this arbitration by entering into a settlement with O’Keefe. As demonstrated below,
however, it is well settled that waivers cannot arise from settlements entered into under duress,
and the O 'Keefe settlement plainly was made under duress. To the extent the United States
contends that no duress was present because Loewen could have sought relief in federal court,
Loewen submits the attached expert opinions of Professor Laurence Tribe, a leading U.S.
constitutional law expert and professor of law at Harvard Law School, and Professor Charles
Fried, a former Solicitor General of the United States and a professor of law at Harvard Law
School. Professc'»r. Tribe demonstrates that “it would have been futile for Loewen to seek r;:lief in

federal court — so plainly futile, in fact, that efforts to seek such relief would have been
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sanctionable.” Tribe Op. at 13.} Professor Fried similarly demonsirates that “TLG! had nowhere
to go: not to federal district court, which had no jun'sdictio:i to hear its claims; and not to the
Supreme Court, which had jurisdiction but would not have heard them.” Fried Op. at 24.°
ll; RELEVAN'IL FACTS |
A. The Commercial Disputes Between O’Keefe And Loewen
16.  The O’Keefe family has owned funera! homes in Mississippi since the latter half
of the 19th eentury. (Trial Transeript (hereinafier “Tr."} ot 2010).7 Fhe O’Keefe family also has
long owned MisSissippi funeral insurance companies, including Gulf National Life Insurance
Company. (Tr. at 416-422) In 1974, 1979, and 1987, Gulf National entered into contracts to
conduct business in conjunction with the Wright & Ferguson Funeral Home. According to
O’Keefe's own trial witnesses, the total value of these three contracts to O’Keefe, at the time of
the litigation, was $980,000. (Tr. at 2367) |
17.  In 1990, Loewen made significant investménts in Mississippi. LGII purchased
©0% of the stock of Riemann Holdings, Inc., O’Keefe’s principal and long-time competitor in the
‘Mississippi funeral services and insurance industries. (Tr. at 94-95; Appendix (hereinafter

“App.”) at A60, A62-63)." Riemann Holdings in turn acquired Wright & Ferguson Funeral

* A copy of Professor Tribe’s opinion is attached as Exhibit D.
¢ A copy of Professor Fried’s opinion is attached as Exhibit E.
* 7 References to “Tr.” are to the trial transcript filed with the Notice of Claim trial.

¥ References to “App. at __" are to the cited pages of the Appendices. The first two
volumes of® Appendices were filed with the Notice of Claim; volumes 3-5, which are numbered
consecutively with the first two, are filed with this Me‘_;noxia].




Home (Tr. at 3061; App. at A63), which began to do business not only with Guif National, but
also with competing insurance companies owncd by Loewen. (Tr. at 93, 3049-51)

18.  Inresponse to this new foreign investment, O’Keefe began a bigoted advertising

campaign against Loewen. In January 1990, O'Keefe distributed to potenti'al customers a direct-
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mail advertisement criticizing Loewen for its Canadian ownership — a theme that would later
play a prominent role at the trial:

By now, you probably received a letter from David Riemann outlining their sale to
a foreign company. . . . Loewen Group has not come in as a partner. ... The

~— | majority of the board of directors are Canadian. . .. Obviously, prices are raised
and profits go out of the U.S.A.

(Tr. at 96-97) In July 1990, O’Keefe distributed a more strident direct-mail advertisement:

Sometimes it seems America is being sold off piece by piece. The Rockefeller
Plaza, Columbia Pictures, now, Riemann Funeral Home. . .. Recently, Riemann
Funeral Homes sold out controlling interest to a chain in Canada. Furthermore,
the acquiring company is largely funded from sources outside the United States.
This has led some people to wonder who is still locally-owned and operated,
thereby supporting the local community. . . . This year we're coming to celebrate
our 125th anniversary. What does that mean to you? It means a8 commitment
from us to remain as one of Coast’s locally owned and operated funeral homes, a
commitment to the local constituents. . . . We keep our money in south
Mississippi . . . . Let me assure you after 125 years of service, we're here to stay.
Since [my great] grandfather founded Bradford-O’Keefe in 1865, we’ve done
everything we can to meet the needs of south Mississippi, both personally and
professionally.

(Tr. at 98-99, 2689-91) Finally, on December 7, 1990, O’Keefe distributed a direct-mail
advertisement analogizing Loewen's competition against him to the Japanese “sneak attack” on
Pearl Harbor — an analogy that would also reappear at trial:

The Japanese killed 3,451 Americans in that sneak attack on Pearl Harbor,
December 7, 1941. ... Millions of young Americans responded to the country’s
need and Jerry O’Keefe was among those distinguished himself in the U.S.
Marines and was awarded the Navy Cross, our countr{y’s] highest award. . .. To
remain free and at liberty were among the strongest goals of the people. Freedom
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allowed Riemann to sell their funeral homes to a foreign {irm. Riemann is now

owned by a Canadian firm, financed over [$)25 million from a Hong Kong bank.

Freedom to sell to anyone is a right in this country, but freedom also carries with

it responsibility of the truth. . .. Riemann borrowed some money from the

Shanghai Bank.
(Tr. at.104-05, 2694-96) That adveriiscment was deceptive as well as xenophobic, because there
were no Asian investors associated with Loewen's Mississippi investment and because the
“Shanghai Bank” was in fact located in Seattle, Washington. (Tr. at 2678, 2698)

19. b‘Keefe‘s advertising campaign also included billboards decrying foreign
competition. For example, one of those billboards displayed the United States, Mississippi,

Canadian, and Japanese flags and asked, *“Does the business you patronize keep your money in

the local economy?'” (Tr. at 442 1) Under the U.S. and Mississippi flags was the word *“Yes™;

. under the Canadian and Japanese flags was a large “No.” (Tr. at 4421-22) A copy of that

advertisement appears on the following page:
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20. . O’Keefe’s advertising campaign generated widespread anti-Canadian sentiment,

iincluding local newspaper articles and a letter to Loewen from the Mississippi Attorney

G;'.neral‘s Consumer Protection Office, which complained that Loewen had not publicized the
Canadian nature of its ownership of Riemann Holdings. (Tr. at 4471-73) Loewen responded to
the letter in detail and complained itself about O'Keefe’s xenophobic advertisements. (Tr. at
4473-80, 4483-87) The Attorney General’s office took no further action on either letter. (Tr. at
4480, 4487)

21.  While O’Keefe was publicly railing against Canadian investment, he himself was
attempting to sell funeral homes and insurance companies to Loewen. (App. at A63)
Ncgotiations stalled because Loewen was interested in buying only funeral homes, but O’Keefe
insisted on packaging his insurance companies, which were then experiencing financial
difficulty, with his funeral homes. (Tr. at 106, 1329-49)

22.  On April 24, 1991, O’Keefe filed a lawsuit against Loewen alleging breaches of
the 1974, 1979, and 1987 contracts between Gulf National and Wright & Ferguson. (App. at
A20-23) Despite the lawsuit, Loewen continued tc; negotiate with O'Keefe.

23.  On August 19, 1991, O’Keefe and Loewen signed an agreement containing five
principal elements, First, O’Keefe would dismiss his pending lawsuit against Loewen. (App. at
A632, A661; Tr. at 320) Second, O’Keefe would sell Loewen two funeral homes worth between
$2 and $2.5 million. (App. at A68, A603-05) Third, Loewen would sell O'Keefe an insurance
company and trust fund worth between $3.3 and $4 miltion. (App. at A73-74, A598-601; Tr. at
677) Fourth, O’Keefe would assign to Riemann Holdings an option, valued at $19,500, to

purchase a Jackson, Mississippi cemetery tract. (App. at A607-08; Tr. at 227) Fifth, O'Keefe
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would-become the exclusive provider of certain insurance policies sold through Loewen funeral
i‘mmes-; (App. at A601-03)

24.  The 1991 agreement left open a number of critical issues, including (i) the selling
prices for the funeral homes and the insurance company, (ii) the terms of tﬁe exclusiv;: insurance
provider relationship, and (iii) the details regarding how the insurance trust fund would be valued
and held. {App. at A71-74) The parties subscquentl); dispute& whether, in light of these various
open terms, the 1991 egreement was a binding and cnforecable eantract. The parties further
disputed whether the agreement could be binding and enforceable without prior approval from
the Mississippi Insurance Commissioner. (Tr. at 117-19; App. at A74, A81, A670, AG89)

25.  The 1991 agreement required all transactions to close within 120 days (i.e., by
December 17, 1951), “provided all documentation has been provided, all valuations determined,
and all requirements met.” (App. at A75-76, A630-31) The parties never agreed, however, on
the v:;zluations of :the funeral homes and the insurance company. For the funeral h(;mes, O'Keefe
asked for approximately $2.5 fm'llion, and Loewen offered $2 mitlion. (Tr. at 664-65) For the
insurance company, O'Keefe offered approximately $3.3 million, but Loewen asked for $4
million. (Tr. at 675-78)

26.  In February 1992, while the ﬁanies were still negotiéting, the U.S. Federal Bureau
of Investigation seized the Mississippi Insurance Commissioner’s records concerning O’Keefe’s
_insurance companies. (App. at A239-40) When Loewen expressed concern about the O’Keefe
companies’ financial security (Tr. at 247-48, 250, 359), O'Keefe falsely represented to Loewen

that the target of the investigation was the Mj_ssissippi Insurance Commissioner, not O'Keefe,
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and that its insurance companies were financially secure. (App. at A240-41; Tr. at 5089-90, :
2301)
27.  In April 1992, after the parties failed to agree on the open terms (App. at A87),
O’Keefe filed an amended complaint allegingﬂ breach of the 1991 agreement and, for thp first
. time, common-law fraud and violations of state aqtitmst law. (App. at A8B8, A225) That
complaint sought actual damages of only $5 million. (App. at A33)
28.  InMay 1992, the Mississippi Insur;mce Commissioner ;;laced Gulf National under
1 administrative supervision, the insurance equivalent of bankruptcy. (App. at A56) Subsequently,
O’Keefe expanded his complaint to include claims for various consequential damages allegedly
suffered as a result of the administrative supervision. (App. at A160-66, A227-28, A677-78; Tr.
at 71-74, 523-24, 527-29) O’Keefe later testified, however, that the administrative supervision
was a “big mistake” (Tr. at 2119-22), and was thus obviously not foreseeable to others.
B. The Mississippi Court Proceedings
29.  The trial took piace in the in the Circuit Court for the First Judicial District of
Hinds County, Mississippi, a court created by the State of Mississippi, Miss. Code § 9-7-3(1).
/\ The presiding judge, the plaintiffs’ lead trial counsel, and eight of the twelve jurors were black.

A number of prominent local black citizens and ministers attended the trial and were conspicuous

in their support of O'Keefe. (App. at A741-42)
30.  The presiding judge was James Graves, one of four elected judges who comprise
the Circuit Court for Hinds County, Mississfppi. Under United States law, the voting districts of

that court are drawn to guarantee the election of two white judges and two black judges. Marzin
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v. Mobus, 700 F. Supp. 327 (S.D. Miss. 1988). Juﬁge Glfaves' political constituency is thus
predominately black.

31.  O’Keefe named as defendants not onty TLGI and LGII, but also local Mississippi
. corporations owned by Loewen, such as Wright & Ferguson Funeral Home. By na.;ning such
Mississipéi defendants, O’Keefe made it impossible for Loewen to remove the case to U.S.
federal court, where all judges are appointed and have life tmﬁn, and are thus not beholden to
eny particular local constituency. See 28 US.C. § §332.

32.  O'Keefe’s lead trial lawyer was Wiﬁie Gary, a flamboyant plaintiffs’ lawyer from
Florida. 1. Portsmouth, The Trial of Ray Loewen, PROFIT—Toronto, Feb. 1956, at 24; P.
Moore, Mississippi Jury Awards Gary Client 3500 Million, Palm Beach Post, Nov. 7, 1995, at
1B. Gary belongs to the “Million Dollar Verdict Club™ and the “Golden Legal Eagles,” clubs
whose members refuse cases alleging less than $100 million in damagesu. Y. Samuel, Florida
Attorney 1o Receive State King Award, St. Louis Post-Dispatch, Jan. 8, 1998, at B1. Gary has
appeared on Lifestvles of the lé:'ch and Famous, flies in a personal jet named the “Wings of
-Justicc,“ and has described the O 'Keefe litigation as “The Civil Trial of the Century.”
Portsmouth, supra; B. Harris, From Migrant Shack to Posh Mansion, Jackson Advocate, Nov.
16-22, 1995, at B1, C6; Winning Words: Willie E. Gary's Voir Dire, Opening Statement and

Closing Argument in the Civil Trial of the Century (App. at A519); seq www.williegary.com.

33.  Gary made several improper public statements during the trial. Although the

eourt had instructed the attomeys not to make public statements sbout the case (Tr. at 1123),
Gary told the congregation of a local black church that *his prayers would be answered by a $600

million or greater verdict.” (App. at A741) On other occasions, Gary spoke on a radio talk show
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popular with the local black community. (App. at A742) Throughout all of this, the jury was not
sequestered. (App. at A741)
piligirishtihdl

34.  During the seven-week trial, Judge Graves repeatedly allowed Gary to make
irrelevant and highly prejudicial comments, and to elicit from witnesses irrelevant and highly
prejudicial testimony, about the nationality, race, and economic class of the parties in this case.
Those comments and testimony inflamed the passion of the jury, and ultimately produced a
grossly cxcessive’verdict.

1. Voir Dire

35.  During voir dire, counsel screen prospective jurors for biases that might prevent

them from fairly considering the evidence. If a juror displays such bias, the court must excuse

him or her “for cause.” If th:e court declines to excuse a juror “for cause,” a party may exercise
one of its limited number of “peremptory” challenges to excuse a prospective juror without
stating a reason.

36.  Gary introduced himself to the prospective jurors by focusing on irrelevant but
inflammatory themes, such as O’Keefe's local roots: *“We teamed up with our good friends . . .
to represent one of your own, Jerry O'Keefe.” (App. at A328) Gary continued with questions
about issues such as patriotism and willingness to fight for the United States: *“And y'all believe
what it [the jury system)] stands for in America?’ “[H]ow many {of you] have serve[d] in the
military?” (App. at A330) Later in the voir dire process, Gary explained: “Y'all remember
when | aske&"thc questions about the men and women that have been off to war and fought for

their countries or been in the services? The reason why I did that was because I think jury
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gervice is up there close, maybe second 10 going off to war or going in the armed service. It is an

_ important service, and that's why I asked that question." (App. at A380)

37.  Gary pointedly asked whether foreigners “from Canada” should be bound by
“Mississippi” rules: *Now, let me ask you this question: The Loewen Group, Ray Loewen, Ray

Loewen is not here today. The Loewen Group is from Canada. Do you think that every person

should be responsible and should step up to the plate and face their own actions?.... Let me

gee & show of hands if you feel that everybody in America shiou}d have &i\e responsibility to do
that. Let me just say this: . . that group is from Canada . ... Just because the group is from
Canada, you still have to give them a fair trial. Do you all agree tc; do that? I want to make that
clear, but will you also agree that if they come down to Mississippi to do business in Mississippi,
they’ve got to play by the same rules. Y’all agree to that?" (App. at A356) Loewen’s counse!
objected to these statements, but Judge Graves overruled the objection. {(App. at A357)

38.  Gary continued to stress Loewen's nationality: “[I}f we prove conspiracy to cheat,
bad faith by Ray Loewen and his group from Canada, . . . do you have any problems with
bringing damages against Ray Loewen and his group?” (App. at A357) As a further reminder.
Gary asked, “Did you know Ray Loewen and his group out of Canada, The Loewen Group”
(App. at A373) and later “Do any of you know anything about the case? Anybody knows
anything about this case, the O’Keefe farﬁily suing The Loewen Group out of Canada . ... 7"
(App. at A383)

39. Garyalso inv.ited the jury to award large punitive damages because Loewen is 2
big corporation: “Have any of you ever heard of a situation where, like in the NBA, NFL {U.S.

professional sports leagues), players got in, they didn’t follow the rules, and they got fined for it”
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... They got punished, in other words. They're mﬁking these big salaries, and they hit them
with it, right? . ... But, if the judge allows you to consider the issue of punitive damages and he
told you that you — one of the things you do is you consider the net worth of the person could al}
of youdo that ... ?" (App. at A363-64) “{Tlhe fine should fit the situation, shoutld fit the
situation. Whereas you have a big company, if you awarded punitive damages, and you just slap
them on the wrist, that a:in‘t going to stop them, right? Y'allnund(erstand?" (App. at A364)

40.  Gary next alleged that Loewen’s trade practices took ad\}antage of families *“here
in Mississippi" and suggested that Loewen was “guilty” of a crime: “Members of the jury, would
you allow room in your minds for me while we're proving this case to show you that not only did
Ray Loewen and his group do these kind of things . . . here in Mississippi, but it was a practice
for them, the way they did business . . . would you allow me to prove that to you, too? Would
all of you do that, show you that not only did they do that here in Mississippi, but it’s a way of

doing business with them. .. .. Let’s go a step further the same thing . . . if the evidence showed

that Ray Loewen and his group tried to cheat the O’Keefe family, could you find them guiity?”

(App. at A364)

41.  Gary alleged that Loewen had come “down” from Canada to d;ceive Mississippi
families: “Now, if we prove to you . . . that The Loewen Group came down to Mississippi,
buying up small family business funeral homes, leaving their names on th;m, the family name,
150 years of tradition, sometime 100 years or whatc;zer, and they used deceptive advertising, that
is we're going to say you own it, but you really don't, and if they do that, gain trust to raise prices

on the people, loved ones being buried . .. . (App. at A367)
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42.  Inthe presence of the other prospective jurors, Gary hiad the t"ollowing dialogue
with a prospective juror about the Canadian ownership of Wright & Ferguson, which operated a
funeral home near the courthouse:

MR. GARY: [Y]ou were under-the impression that was a business owned by

Wright & Ferguson?

MS. DICKERSON: Yes.

MR. GARY: That’s what you were led to believe?

MS. DICKERSON: It’s Wright & Ferguson Funeral Home. That’s the name of it.

MR. GARY: Did you know Ray Loewen and his group out of Canada, The Loewen

Group?’

RS. DICKERSON: No.

MR. GARY: The ones that really own it and not —
Loewen’s counsel again objected, but Judge Graves overruled the objection. (App. at A373)

43.  Despite the fact that O’Keefe had sued Wright & Ferguson, Gary stressed to the
jurors that O'Keefe “had no beef with Mr. Wright,” 2 Mississippi resident who had formerly
owned Wright & Ferguson and was known as a leading local businessman by some of the
prospective jurors. (App. at A371) Indeed, the transcript makes clear that Gary had improperly
joined Wright & Ferguson as a defendant in order to prevent Loewen from removing the case to
U.S. federal court. During his opening statement and clcosing= argument, Gary reiterated that he
had “no beef” with Mr. Wright (Tr. at 56) and that Mr. Wright was “really not in" the case (Tr. a1
5709). Indeed, Gary went to great lengths to assure one prospective juror that “just because the
Wright name is on [the case], you understand, we ‘re suing The Loewen Group.” (App. at A371.
emphasis added)

44.  Two prospective jurors were excused for reasons directly relating to Loewen’s

Canadian status. One juror stated that she did not “think that a foreign corporation could be

given a fair trial here.” (App. 2t A487) Another juror stated that a foreign company should not
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be given a fair trial ““because of 'special tax breaks that foreign corporations receive.” (App. at
A488) Despite that explicit.statement of bias, Judge Graves refused to excuse the latter juror for
cause. (App. at A495-96) Accordingly, L;:ewen was forced to use one of its limited pcrempto:y'
challenges to have him removed. (App. at A490-91)

45.  From the outset, Gary emphasized to the prospective jurors the huge damages that
he would ultimately be seeking: “{In] [t]his case, there will be claims as high as $650 million to
$850 million doliars. I want you to look me in the face and tell me now if that's going to bother
anybody here.” (App. at A337)

2. d'Keel‘e’s Opening Staternents

46.  O’Keefe's opening statements sounded the three themes that would resonate
throughout the trialr — nationality (Mississippians and Americans versus Canadians), race
(O’Keefe was not racist but Loewen was), and economiic status (small local company versus
giant multinational conglomerate).

47.  Two O’Keefe lawyers, Michael Allred and Willie Gary, gave opening statements.

Allred began by invoking racial issues, telling the jury that he attended a local church “in which a

lot of black and white people go to church together because they like to do that. It’s ofien the
case that black and white people in Mississippi choose to worship in different styles and different
churches. Funeral business is something like that as well. . .. [T]hese businesses that Loewen '
bought were those that served primarily the white community.” (Tr. at 16)

48.  Allred theﬁ emphasized Loewen’s Canadian nationality. Three times, he repeated
that O’Keefe had gone to Vancouver to do business with Loewen. Allred said, “Mr. O’Keefe

was invited to come to Vancouver, and you are going to see evidence of that trip to Vancouver.
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At the trip in Vancouver....” (Tr. at 20) Alired noted that the Riemanns also went to
Vancouver to discuss business with Loewen. (Tr. at 30) Allred also remarked that negotiations
over the 1991 agreement occuired when John Tumer, a Locwen ofﬁcial, “ceme to Jackson,
Mississippi " (Tr. at 22) Allred further stated that another Loewen employee “came to Jackson,
Mississippi” to investigate possible acquisitions. (Tr. at 24-25)

- 49.  Allred closed by stressing nationality and class, encouraging the jury to exercise
the “power of the people of Mississippi . . . to say no ¢o people like Loewen who would build
rich fortunes upon the misery and poverty of burying loved ones of the people of the poorest state

| in our pation.” (Tr. at 42)

50. . Willie Gary’s opening statement for C)’Kcefc struck the same three themes, but he
focused primarily on nationality. He began by emphasizing O'Keefe's Mississippi roots and
contrasting them to Loewen’s Canadian ownership: “[lin order for you to understand what this
case is about, you need to know the man [Jerry O’Keéfe]. And my daddy used to say in order to
ltnow . .. where you're going, you need to know frorri whence you come.” (Tr. at 49) Gary went
on to emphasize O'Keefe's long-standing Mississippi pedigree, contrasting it with Loewen’s
recent arrival in the state: “(Tlhe O’Keefe family just didn’t start in Mississippi in 1990 like Ray
Loewen did. He started with his great grandfather some 130 years ago . . . in Ocean Springs,
Mississippi” (Tr. at 49). |

| 51.  Garydrew distinctions between O'Keefe's “American” citizenship and Loewen’s
Canadian own"eiship, replete with references to Loewen “coming down to” or “descending on™
Mississippi. Gary repeatedly called O'Keefe a “fightes” for “our country” (Tr. at 50, 54) and an

“American hero” (Tr. at 50) Gary explained how Loewen “decided to come to Mississippi and
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p;n [O’Keefe ar;d his family] . . . out of business.” (Tr. at 54) Gary told the jury that Loewen
“came down here” (Tr. at 61) and “descended on the State of Mississippi" (Tr. at 58).

§2.  Gary exploited the letter to Loewen from the Attomey General’s Consumer
Protection Office to further stress Loewen’s Canadian nationality. Gary said, “[Y]’all see the
seal up there [on the wall behind the judge’s bench in the courtroom]. That's the State of
Mississippi. That’s the State of Mississippi, the State of Mississippi said now . .. to tl_:eir
[Loewen's] lawy;cr. Y'all see that, The Loewen Group up in Canada, nnd it=[the letter] says to
them....” (Tr. at 61) The letter in question discussed an article in a Biloxi newspaper that,
according to Gary, “‘centers around the issue of funeral home ownership, local'versus foreign.
Ain’t no problem with you [foreigner] owning it. . . . [B]ut they say, ‘Look, if you're going to do
that, while foreign or natural [sic] — ownership of a local funeral home is certainly permissible,
such foreign or national entities cannot represent to the consumers of a given area that they are
locally owned."™ (Tr. at 62)

53.  Gary described how Loewen and O'Keefe had negotiated the 1991 agreement “at
Canada™ after O’Keefe had threatened to sue Loewen in “the American way" of resoiving
disputes. According to Gary, Loewen “had him [O'Keefe] come up at tsic] Canada after he told
them that if they didn’t respond he was going to have to sue them, the American way, and they
[Loewen] said, ‘You come up to Canada, and we'll sit down and talk it over,’ and then . . . no
sooner than they got 1o Canada, no sooner than they got up there,” Loewen offered to purchase
some of O'Keefe's funeral homes. (Tr. at 63) Gary repeated for a fourth time that O’Keefe went
to Canada, but returned “home” to Mississippi to file this lawsuit: “{N]ow, Jerry went back

home. Jerry went back home, and he decided [sic} couldn’t take anymore. ... Now, he filed a
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lawsuit here in this court, in this town .. .." (Tr. at 65) Gary again asserted that O'Keéfc‘s
decision to file a lawsuit was “the American way."” k’l‘r. at 65) Gary then described Tumer’s visit
to Mississippi to negotiate the 1991 Agreement: Tumer “cat;le down to Mississippi. Jerry was
down there tending to his own business, going along with his lawsuit, the American way. They
[Loewen) said, *Well, wait a minute. We want to try to make a deal with you." ... They came
down here and made a settlement.” (Tr. at 65-66) ‘

54.  Gary concluded his opening stetement by eppealing to the jury’s Mississippi
allegiances:

Members of the jury, when it’s all said and done, hear all the evidence in this case,
there’s no doubt in my mind you, too, will know that you can say with your
verdict to Ray Loewen, “no more, not in the State of Mississippi and hopefully
nowhere else, but no more. It’s not right. You can’t do that and come up with
smoke screens, smoke screens, to try to get out of it.”
(Tr. at 78)
3. Testimony of Significant Witnesses
55.  Inall, 40 witnesses testified at trial. For most of the significant witnesses, Gary
-elicited testimony or asked questions reiterating his principal themes of nationality, race, and
class.
a. Jobn Turner
$6. O'Keefe éalled John Tumer, who had worked as a senior Loewen executive for

. approximately two years.” (Tr. at 197-98) Gary asked, “[D}id Ray Loewen . . . send you down io

Mississippi to settle the lawsuit with Jerry O’Keefe?” After Tumer answered yes, Gary

* This is not the John Turner who has long been a member of Loewen’s Board of
Directors. o

22




Ttk Snpd D B Ak Sees

s 88

Fov e

1l A

continued to focus on the location of the meeting, twice again asking about “when you came
down to Mississippi“"and “did you come to Mississippi?” (Tr. at 212) Gary emphasized the
Canadian Jocation of an earlier meeting between Loewen and O'Keefe: “In other words, so one
of the things that you discussed when he was — when he came to Canada was to try to résoive
the controversy?” (Tr. at 213) Gary summarized the meeting locations yet again: “[S]o
obviously the case didn’t get settled when he came to Canada to try to get it done, but then the
second meeting was when you came down here to Mississippi to m;eet with him;?" {Tr. at 214)
b.  Mike Espy

57.  O’Keefe called Mike Espy, a prominent local black politician, to give wholly
irrelevant testimony that O’Keefe (who is white) was not a racist. Espy had been U.S. Secretary
of Agriculture in 1993 and 1994 until he was investigated (and in;licted and ultimately acquitted)
for campaign finance violations. Espy stressed that he had grown up in Mississippi (Tr. at 1083)
and that his first legal job was in Jackson with Central Mississippi Legal Services, which Espy
described as “right down the street, Pascagoula Street here.” (Tr. at 1084)

S8. . Gary invited Espy to discuss O'Keefe's attitudes about race: “[As] an African-
American in Mississippi tt;ying to go out and be the best that you could be to represent your
people or what have you, what did Jerrsz bring to the table that inspired you from that respect?”
(Tr. at 1096) In response, Espy endorsed O’Keefe's character as not racist: *‘as an Afn'can-
American, personally, . . . you run [for office] against people with attitudes and certain b_iases
that they have, and I can say that he [O*Keefe] didn’t exhibit any bias towards a person of a

different race. He dealt with me as a person, no matter what color I am. He dealt with me based
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on policies, and I can certainly say he is a manl without bias and without prejudice ... . (Tr. at
1096)
59.  Oncross-examination, Loewen’s counsel asked Espy if an anti-Canadian

advertising eainpaign would be consistent with NAFTA. (Tr. at 1101) Espy responded with a

diatribe about the allegedly unfair trade practices of Canadian wheat farmers, and the need to
“brotect the American market”: “{W]e believe in free eme:priée. We believe in the free flow of
peods beswesn couniries, but it was also eonsistens with what & did as [U.S.] secretary [of
Agriculture] to make sure no one took advantage of the American people. In that respect, [ was
very involved in certain actions which restricted Canadian products into our market because they
tried to undervalue, particularly : . . we thought that their wheat, the Canadian wheat was
underpriced. They would come in and flood our markets. Qur people eat a lot of pasta, and they
would not buy the American wheat. They would go for the cheaper wheat which was
underpriced to take over the market, and then — then they would jack up the price, and that was
not right consistent {sic] with what 1've done in my life, try to protect pec;ple, protect the
American market.” (Tr. at 1101-02)
60.  Onredirect, Gary asked E-Spy about the letter — bearing “the seal of the State of
Mississippi” (Tr. 1105) — that the Mississippi Attomey General’s Consumer Protection Office
_had written to Loewen. Gary asked Espy to read this letter to the jury again. For the second
“time, the jury heard its irrelevant and prejudicial discussion of “the issue of funeral home
ownership local versus foreign.” (Tr. at 1107)
61. Garyalso suggeste_d that Canadians and Mexicans would not be true to their word

under NAFTA. Gary asked Espy: “[NAFTA] didn't mean that because you were from Canada
24
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or from Mexico or from any other country that you could sign it and have no intentions of living
up to it, did it?" (Tr. at 1109-10) Espy answered, “True.” (Tr. at 1110)
c. Esrl Banks

62.  Gary called Earl Banks, a black state legislator and Jackson funeral home
operator, to give further irrelevant testimony that O'Keefe was not a racist. Banks stressed that
he had lived in Jackson his whole life (Tr. at 1110-12), that he receéved a law degree from the
Mississippi Coltege School of Law (Tr. at 1111), that he represented the local district in'th;
Mississippi legislature (Tr. at 1111-12), and that his business was “celebrating 70 ycars of service
here in the City of Jackson™” (Tr. at 1112).

63.  Banks described how the funeral industry in general was racially segregated (Tr.
at 1116-17, 1138-41), but stressed O’Keefe’s “unusual” willingness to pursue a partnership with
Banks’ black funeral home to “sel{l1] preinsurance in the Afro-American market.” (Tr. 1118)
Banks testified that O'Keefe “‘did not have to come to us” but did so anyway. (Tr. 1118-19)

d. . Jerry O’'Keefe

64.  O’Keefe began his testimony by stressing his long-standing local roots. He told
the jury that he was from Biloxi, Mississippi and had grown up iﬁ Ocean Springs, Mississippi.
(Tr. at 1996-97) O’Keefe also stated that his family had been “serving families in Ocean
Springs, Bifoxi area for 130 years.” (Tr. at 2010, see aiso Tr. at 1998) O’Keefe further testified
that his son would be the “ﬁﬁh generation in this business,” which has “been in the family so
many years.” (Tr. at 2000)

65.  Gary elicited irrelevant testimony that presented O’Keefe as a dedicated American

patriot:
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MR. O'KEEFE: Well, I had just finished high school in 1941, and of course, the

Japanese bombed Pearl Harbor in December of 1941 on Sunday, and | went down

1o try to get in the service the next day.

MR. GARY: And did they call you by way of the draf to come in and serve your

country? )

MR. O'KEEFE: No...Ivolunteered my services.

MR. GARY: You wanted to serve your country?

MR. O'’KEEFE: Yes, sir, certainly did.

MR. GARY: And so now the next day after our country had been bombed by

Pear] Harbor {sic], here you are staniding before the service depariment wanting to

volunteer your services?

MR. O’"KEEFE: Yes, sir.

(Tr. at 2004-06) Gary questioned O'Keefe in detail about honors “for the service that [he] gave
[his] country in World War IL" (Tr. a1 2007)

66. O’Keefe also characterized himself as someone who protected the interests of
black as well as white Mississippians. For example, he described how, when he was being
pressed to sell Guif National, he tried to protect the interests of “small funeral homes, both white
and black owned, ali over the state of Mississippi.” (Tr. at 2111)

67.  Once Gary had established O’Keefe's local ties and patriotism, he contrasted
those characteristics with Loewen’s Canadian nationality and recent investments in Mississippi
For example, O'Keefe testified that his contractual arrangement with Wright & Ferguson “wen
along very well for many, ma.nS/ years until Loewen came to town.” (Tr. at 2022)

68.  Gary also prompted O’Keefe to question Loewen’s credibility and to endorse the
Wright family based on how long each had been in the community:

MR. GARY: [H]ow long have you known Mr. John Wright over here?

MR. O’KEEFE: Well, I've known Mr. Wright ever since I . . . became active in

the funeral home business, and so that’s many, many years, 45 years, I guess, 48
years. .
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MR. GARY: And he’s been around all that time, right?

MR. O'KEEFE: Yes, sir, he surely has.

MR. GARY: Through thick and thin, ups and downs, ins and outs and all of that?
MR. O’KEEFE: Yes, [the Wrights] have a proud tradition of funeral service here

in the Jackson area. ‘
MR. GARY: How long have Ray Loewen and his group been in the state and in

this town?
MR. O’KEEFE: Well, they’ve been in this state about four or five years, five

years, | guess. ‘ “
MR. GARY: And when they {irst set foot in the state, when they first came to town.. . . .

(Tr. at 2025-26)

| 69.  Throughout O'Keefe's testimony, Gary repeatedly empiaasized Loewen’s
Canadian nationality. He asked O’Keefe, “What would be the re]at;onship of the time that you
transacted with Mr. Wright & Ferguson [sic] to do the trust rollover and the time that they sold
out to The Loewen Group out of Canada?” (Tr. at 2034) Gary similarly characterized the
purchase of Riemann Holdings in this fashion: “The Loewen Group came down from Canada
and took over the Riémanns ... (Tr. at 2039) On redirect, after Gary asked O’Keefe “who
owned Riemann Holdings,” O'Keefe answered, “The Loewen Group out of Canada.” (Tr. at
2352) Q'Keefe described the stant of negotiations with Loewen: “[W]e traveled to Canada. .. to
see if we couldn’t work out something with the Loewen people, because there’s room for
everybody to live and work in Mississippi . ...” (Tr. at 2043)

70.  Toreiterate Loewen’s Canadian nationality, Gary asked O’Keefe the following
consecutive questions: ‘“‘Now, obviously, &rou didn’t reach a settlement agreement when you
went up to Canada,; is that correct?”” “How many times did you go to Canada?” *Now, when you
went to Canada, did you go there to try to resolve this matter?” (Tr. at 2047) A short while later,

Gary asked O'Keefe, yet again, “Now, you didn't resolve the issue or settle the Wright &
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Ferguson matter in Canada; is that correet?” (Tr. ot 2048) Two questions later, Gary said again,
“Now, . .. you didn’t resolve it in Canada.” (Tr. at 2049) O’Keefe answered: “Ray Loewen

_ called me and wanted me to come back up to Canada . . . and I said, ‘No, . .. T've ‘already gone to
Canada at substantial expense to myself...."" (Tr. at 2050) Later in O’Keefe’s testimony, Gary
asked, “{T]hrough any efforts of your own . . . did you ever purport to go to Canada and get with
Ray Loewen to sell out the business on the Coast?” (Tr. at 2108)

71.  Gary also prompted O'Keefe to éxp]ain fiow his business was family-run,
contrastihg that with Loewen’s larger size:

MR. GARY: Now, let's go back a little bit. Let’s talk about Jerry O'Keefe. How

did you learn the funeral home business?

MR. O'KEEFE: Well, 1kind of grew up in the business. Of course, you start

leamning by unfolding chairs and carrying the flowers around, and I was about 10

or 11, 12 years old and just going along and doing what had tobe done .. ..

MR. GARY: So you worked with your father?

MR. O'KEEFE: Yes, sir.

MR. GARY: And what about your sons?

MR. O'KEEFE: Well, my son, Jeff, who's over here, is — he’s really the fifth

generation in this business. '

MR. GARY: Raise your hand, Jeff.

(Tr. a1 1999-2000) O'Keefe went oh to say that his funeral homes have “been in the family so
many years, and we're proud to see that, really.” (Tr. at 2000)

72. 7 Gary then turned to the irrelevant theme of Mr. Loewen's personal wealth.
Initially, Gary asked O’Keefe “what type of person was Ray Loewen,” adding parenthatically that
“it’s been said that most people don't get a chance to talk to him or he is a big man.” (Tr. at
2047-48) Although Loewen's counsel successfully objected to this gratuitous remark, the jury
nonetheless heard it, and Judge Graves gave no cautionary instruction about it. Gary then asked

O’Keefe whether he had “gfotten] a chance to observe™ Mr. Loewen. O’Keefe answered “Oh,
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yes, yes, we — he took us out on his yacht, and 1 believe his company' pays him about a million
dollars a year to keep that yacht up and helicopter and other amenities that he’s able to use.” (Tr.

at 2048) Gary prompted, “Did you observé him having people cater to him?" O'Keefe

- answered, “Oh, yes, yes, we was [sic] served dinner on the yacht that night, and we had a young

lady there who was helping mix the drinks and serving, and she took occasion to light his cigar

- when he needed his cigar lit.” (Tr. at 2048)

e~ David Riemann

73.  Loewen called David Riemann to address the transaction between Riemann
Holdings and Loewen. (Tr. at 2674)

74.  Oncross-examination, another of O'Keefe’s counsel, Lorenzo Williams,
repeatedly called attention to Loewen’s Canadian nationality. Williams asked, “Riemann
Holdings is owned by Loewen Group and Ray Loewen out of Vancouver, Canada; is that
correct?” (Tr. at 2831-32) Williams then asked Riemann: “You diﬁn’t see the [1991] agreement
until you had to go up to Vancouver, Canada, to discuss this; is that correct?” (Tr. at 2838)
Williams' next question was, “[Y]our partners and shareholder, Ray Loewen and The Loewen
Group, signed away your rights under this agreement that prompted you to have to go to
Vancouver, Canada . . . ; is that correct?” (Tr. at 2833) Williams asked Riemann: “[Y]ou was
[sic] complaining to Ray Loewen that the Wrights was [sic] able to avoid discussing their
problem with the regioﬁal manager and had a direct line to Canada; were you not?” (Tr. at 2894)
Williams asked whether Riemann was “getting too many direct orders from Canada“= or “getting

too much interference from Canada.” (Tr. at 2895) Williams repeated, “[M]y question
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become[s) did you not say that there is too much direct orders coming from Canada, yes or no,
sir™ (Tr. at 2896) -

75.  Continuing to emphasize Loewen’s nationality, Williams then asked Riemann
about his meeting with Loewen afier the 1991 Agreement between Loewen and O'Keefe:
“When you went to Canada after you found out abo';t this agreement ... ."” (Tr. at 2913)
Williams repeated the meeting’s location four more times: “Sir, do you remember after you went
to Vaneouver, Canada, you talked about this letter Gomi [the Riewanns] to John Tumner; is that
" comrect? (Tr. at 2918) “You. .. went to Vancouveir; is that correct?” (Tr. at 2918) “{Tlhe truth

| is when you got back from Vancouver .. . ydu . . . came back to attempt to sabotage this
agreement; is that correct?” (Tr. at 2922) “Did you have any participation or negotiation after
you got back with your veto vote from Vancouver, Canada?” (Tr. at 2923) Williams later
continued: “You weren’t a happy camper when you went up to Vancouver to discuss this
contract with Ray Loewen, were you?”" (Tr. at 2922-23)

f. Kenny Ross |

76.  Loewen calied Kenny Ross, an owner, former director, and consultant to several
of O’Keefe's Gulf National entities. (Tr. at 2337-38, 3509) Ross had been involved in some
questionable investment decisions, which prompted the Mississippi Insurance Commissioner to
place Gulf National under administrative supervision. (Tr. at 527-29; 2339-49) On the stand,
Ross gave only his name, address, date of birth, and social security number. In response to all
ether questions, Ross invoked the Fifth Amendment of the U.S. Constitution. {Tr. at 3531-35)
Under the Fifth Amendment, witnesses cannot be forced to testify if the testimony would

incriminate them.
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g. “The Race Card Has Been Played”

71, Inan effort to respond to the racial focus of O’Keefe’s case-in-chief, Loewen
sought to amend its witness list to permit testimony by Dr. Edward Jones and Dr, Henry Lyons of
the National Baptist Convention, the largest and oldest black religious organization in the United
States. (Tr. at 3593, 4752) Judge Graves permitted Loewen to ad& Dr. Jones and Dr. Lyons to
its witness list. In so doing, he freely acknowledged that, “‘on the plaintiffs’ side,” “the race card
has already been played”:

MR. GARY: [N]ow to bring Dr. Lyons in here from the National Black Baptist
Convention, what on God’s earth — they just signed a big contract with them, and
they wanted to show that they're doing business with black people. Now we
haven’t claimed that they have discriminated against black people. I mean,

somewhere it’s got to stop, Your Honor.
JUDGE GRAVES: Well, I'm as sensitive to racial issues, Mr. Gary, as anyone,

& N believe me, but from the very first — well, actually before the trial started, race
6’8 t4\Y  has been injected into this case, and nobody has shied away from raising it when
)@ Q they thought it was to their advantage . . . . If this were a case where nobody

raised it, and | had no reason to question why anybody had called certain
\ witnesses and raised character issues and demonstrated that we did business with
black folks, / mean, that's been happening on the plaintiffs ' side. Now, maybe
there’s other motivation for doing it, but it certainly looked like in the vernacular
of the day, the race card has already been played . . . .
MR. GARY: Right.
JUDGE GRAVES: So all 1 know is | know what'’s going on, and I know the jury
knows what's going on, but it's going on. So if everybody wants to keep it going
on, the race card has been played, so everybody's got one in their (inaudible)
apparently.

(Tr. at 3595-96) (ermphases added). Judge Graves also écknowledgcd that it was plaintiffs who
first played the *“race card.” See § 89, below. ‘

78.  Judge Graves’ reference to “the race‘card‘;as *the vernacular of the d;y" wams a
clear reference to the highly-publicized criminal trial of former football star O.J. Simpson, who

had been acquitted only nine days earlier, by a predominately black jury, of charges that he had
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murdered his ex-wife and her companion. When the Sim-pson verdict came down, Simpson
attorney Robert Shapiro crilicize& his own colleagues’ strategy (in a widely quoted phrase) of
“dealling] the race card from the bottom of the deck.” See Simpson Lawyer Shapiro Says
Defense Qverplayed Race, Reuters World Service,VOr:t. 3, 1995. Willie Gary himself has
" continued to draw parallels between the O.J. Simpson case and the O’Keefe case. The Simpson
trial was frequently referred to by the popular media as “The Trial of the Century.” The title of
| Willie Gary's self-published excerpts from the O'Keefe trial gives a similar characterization to
the O'Keefe trial: Winning Words: Willie E. Gary's Voir Dire, Opening Statement and Closing
Argument in the Civil Trial of the Century (App. at ;&519). |
79.  Judge Graves expressed no regret at having allowed Gary to play “the race card,”
thus forcing Loewen to defend against irrelevant and-highly inflammatory charges of racial_
prejudice. Judge Graves explained to Gary, “They [defendants] just want & few black folks, they
just want a few black folks on their side apparently.” (Tr. at73596) Judge Graves urged Gary:
“Justenjoy it. It’s a great day. We've got black folks. They want to bring black folks in.” (Tr.
at 3597) Judge Graves thus explicitly identified himself as aligned with Gary (“we”), and
opposed to Loewen (“they”). Afier Judge Graves asserted that “[e]Jverybody’s playing the race
card,” Gary replied: “I want a chance to do it. That’sall.” (Tr. at 3597)
80.  Only Reverend Jones ultimately testified. He explained how the National Baptist
Convention’s relationship with Loewen contributed to the “economic empowerment and

development”™ of the local black community. (Tr. at 4753-54)
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h. - Raymond Loewen

81.  Duringhis cross-examinationlof Mr. Loewen, Gary deepened the nationalistic
divide that he had earlier created between Mississippi and Canada. Gary asked Mr. Loewen
about sénding John Tumner “down to meet with Jerry O’Keefe.in Mississippi.” (Tr. st 5117)
Three further questions also emphasized geography: “[A]re you claiming that John Tumer just
came down here on his own with no instructions from you?" “Sir, a;'e you claiming that John
Tumner just came — you sent him down then, right?" “Did [Tumer] come down fo Missi;.ssippi to
talk to Mr. O’Keefe about settiement of the lawsuit, yes or no?” (Tr. at 5§118) Gary then asked
about Mr. Loewen himself: *[Y]ou didn’t set foot in the state of Mississippi one time to work
out this agreement that John Turner worked out with O’Keefe; is that correct?” (Tr. at 5119)
Towards the end of the examination, Gary repeated, “How many days did you spend in
Mississippi trying to make this deal close?” *“Not a single one?” (Tr. at $181)

82.  Garyreminded the jury that O’Keefe had traveled to Canada to discuss business
with Loewen: “[W]hen Mike Allred and Jerry O‘K_pefe came to Canada, do you remember
that?” (Tr. at 5147) Gary also stressed how the Riemanns “came to Canada, storm[ed} in {to]
your office, called you on the carpet .. .." (Tr. at 5119) Gary repeated: “Dave Riemann, Bob
Riemann and his daddy, they came all the way to Canada, right.” (Tr. at 5133)

83.  Gary’s questions about disa.grecmcnts between the Riemanns and Loewen always
emphasized Loewen’s foreign nationality and geographic distance from Mississippi. Gary asked
about whether Loewen had known about a particular issue *when they [the Riemanns] cﬁc to
Canada?” (Tr. at 5122) Gary further asked whether Loewen had remembered a particular letter

from the Riemanns “before they came up to Canade knockington your door?” (Tr. at 5128) Gary
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also asked, “[TThen you agreed with him that your philesophy of bottoms up management was
not working in Mississippi with Dave Riemann and his family?" (Tr. at 5153)

84.  Gary criticized Mr. Loewen for not spending his time in Mississippi:

MR. GARY: Well, you spend most of your time up in Canada, don’t you?

MR. LOEWEN: Ithink the answer to that also is no, particularly this year.

MR. GARY: Well, how much time have you spent down here in Mississippi on

the firing line with people where the real action is going on within the company?

How many times have you been to Mississippi to work this year?
[The objection by Loewen’s counsel was sustained because the question was

* crgumentative.]

MR. GARY: How many timss, then, but for this tris! have you been to

Mississippi this year? :

MR. LOEWEN: But for this trial, I have nat been in Mississippi this year.

MR. GARY: Not one day but for this trial?

MR. LOEWEN: That's what I said.

(Tr. at 5169)

85.  Gary then raised the issue of “funeral home ownership, local versus foreign.” (Tr.
at 5174) He accused Loewen of failing to publicize the “foreign ownership” of Riemann
Holdings: “Well, you know the difference between local ownership and foreign ownership,
don’t you?" “And you know that there are state laws in Mississippi that says that you can’t
deceive people about ownership as it relates to state versus local?” (Tr. at 5171) Gary also
asked, “Of all the funeral homes, Riemann Holdings in general, here in Mississippi, Dave
Riemann owns what percentage of it? “And your group out of Canada owns how much?” (Tr. .
at 5175) Gary then proceeded to re-read the Attomey General’s letter to the jury for a third time.
(Tr. at 5174)

86. Gary also emphasized the irrelevant but inflammatory issue of Mr. Loewen’s’
personal wealth. He began hiTcross—examinatiPn with an extended discussion about whether Mr.
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Loewen's boat was actﬁa]ly a“yacht.” He asked, “Do they [The Loewen Group directors] know
that you don’t know the difference between a boat and a yacht?” “Well, you can land a
helicopter on your canoe, boat or yacht, which ane? Can’t you land a helicopter on #t?" (Tr. at
5106) “Can you land a helicopter on your yacht?" (Tr. at §106-07) Gary persisted: “Now, sir,
50 you knew that it’s a yacht and not a boat . . .. You know it’s a yacht, don’t you? You've
referred to it as a yacht, haven't you?” (Tr. at 5107) This sideshow continued for several more
questions: “Either it’s & boat or a yacht.” “Have you referred to it as a boat or yacht?™ “Jsita
yacht?” “I just need to know was it a yacht?"” (Tr. at 5108)

87.  Gary ended his cross-examination by focusing the jurors on the extent of
Loewen’s U.S. investments: “How much money have you all spent this year in buying up these
— buying out these class of people . . . their funeral homes and their businesses?” (Tr. at 5185)

i. Earl Banks (Rebuttsal)

88.  Onrebuttal, Gary sought to call two witnesses, Earl Banks and Hugh Parker, to
testify that Loewen’s relaﬂtionship with the National Bapti#f Convention did not benefit the
Convention. (Tr. at 5284-85, 5288) Ultimately, only Banks testified.

89.  Loewen’s counsel objected to Parker testifying. In overruling the objection, Judge
Graves once again acknowledged that O’Keefe and his counsel had introduced the issue of race
into the trial.

this trial started, we knew y'all were going to be trying to out African-American

each other. We didn't know that. Y’all got in and they c; called all of your African-
Americans i n and you want yours.

JUDGE GRAVES: That argument would mean something to me if, at the time 1\ (, Q\\‘J( A
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MR. ROBERTSON [Loewen’s souﬁsel]: We didn’t stant it, Your Honor.
JUDGE GRAVES: Oh, I know y'all didn't start it. You’re going to bring up the
rear, and it ain’t going too fast,

(Tr. at-5289)
4, The Refusal to Give Apprbprlnte Jury Instructions

90.  Atthe close of the evidence, Loewen requested a jury instruction attempting to
mitigate the anti-Canadian, racial, and class biases that had pervasively infected the trial. (App.
at A2231) Judze Graves refused, hdwever, 0 give aay such instmetion.

91.  Judge Graves began his jury instructions with instruction “C-1," a boilerplate
instruction given in every case and addressing such general topics as the role of the jury, the
court, the evidence, and counsel’s argument. (Tr. 5438, 5507-09). Buried in instruction “C-1" is
a perfunctory, one-sentence warning against bias in general, which makes no mention at all about
nationality-based or racial bias in particular, Instruction “C-1” provides:

Members of the jury, you have heard all of the testimony and received the
evidence and will shortly hear arguments of counsel. I will presently instruct you

as to the rules of law which you will use and apply to this evidence in reaching

your verdict. When you took your places in the jury box, you made an oath that

you would follow and apply these rules of law to the evidence in reaching your

verdict in this case. It is therefore, your duty as jurors to follow the law which 1

shall now state to you. You are not to be concemed with the wisdom of any rule

of law. Regardiess of any opinion you may have as to what the law ought to be, it

would be a violation of your sworn duty to base your verdict upon any other view

of the law than that given in these instructions by the Court.

You are not to single out one instruction alone as stating the law, but you
must consider these instructions as a whole.

It is your exclusive province to determine the facts in this case and to
consider and weigh the evidence for that purpase. The authority thus vested in
you is not an arbitrary power but must be exercised with sincere judgment, sound
discretion, and in accordance with the rules of law,
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Both the Plaintiff and the Defendant have a right to expect that you will
conscientiously consider and weigh the evidence and apply the law of the case.

It is your duty to determine the facts and to determine them from the
evidence produced in open court. You are to apply the law to the facts and in this
way decide the case. You should not be influenced by bias, sympathy or
prejudice. Your verdict should be based on the evidence and not upon
speculation, guesswork, or conjecture.

You are required and expected to use your good common sense and sound
honest Judgment in considering and we:g]ung the testimony of each wntness who
has testified in this case.

The evidence which you are to consider consists of the testimony and
statements of the witnesses and exhibits offered and received. You are also
permitted to draw such reasonable inferences from the evidence as seem justified
in the light of your own experience.

Arguments, statements, and remarks of counsel are intended to help you
understand the evidence and apply the law, but are not evidence. If any argument,
statement, or remark has no basis in the evidence, then you should disregard that
argument, statement, or remark.

The production of evidence in Court is governed by rules of law. From
time to time during the trial it has been my duty as Judge to rule on the
admissibility of evidence. You must not concern yourself with the reasons for my
rulings since they are controlled and governed by rules of law. You should not
infer from any rulings by me on these motions or objections to the evidence that |
have any opinion on the merits favoring one side or another. You should not
speculate as to possible answers to questions which 1did not require to be
answered. Further, you should not draw any inference from the content of these
questions. You are to disregard all evidence which was excluded by me from
consideration during the course of the trial.

If in stating the law to you I repeat any rule, direction or idea, or if I state
the same in varying ways, no emphasis is intended and you must not draw any
inference therefrom. The order in which these instructions are given has no
significance as to their relative importance.

(App. at A2229-30, emphasis added)
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92.  Giventhe ami-éanadian. racial, and class-bascd focus, Loewen requested an
additional jury instruction more specifically and more forcefully waming against bias on these
impermissible grounds. Loewen first anerﬁpted to raise this issue when the trial court asked if
there were any objections to the instructidns it had drafted. Judge Graves, however, abruptly
refused to listen to Loewen's concern:

I'know y'all just received the Court’s iﬁstmctions. There are juust five of
those.
Any objection from the plaintiffs?
MR. DOCKINS: No, Your Honor.
JUDGE GRAVES: Defendants?
MR. ROBERTSON: From ﬁle Defendants, Your Honor, we would
request first with respect to C-1 the middle paragraph regarding bias, sympathy or

prejudice, we had submitted an instruction, a more elaborate one that we think is
tailored to this case which we would request be given, and if I can have a second

JUDGE GRAVES: Idon’t need to hear yours. You need to tell me what’s
wrong with this one. ’

MR. ROBERTSON: There's nothing wrong with this one as it’s written.
JUDGE GRAVES: Do you have an objection?
MR. ROBERTSON: We would only request an additional one, so —

JUDGE GRAVES: Let me stop you. Let me set the ground rules right
kzow. All ’'m asking is if you have an objection to this instruction. Do you?

MR. ROBERTSON: Do not."
Tr. at 5390-91. |
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93.  Later in the instruction process, Loewen again sought to raise the same issue. __
Loewen specifically proposed an instruction to address the heightened risk of improper
nationality-based, racial, and class bias. The proposed instruction provided:

The law is a respecter of no persons. All are equal in the
eyes of the law without regard to race, ethnicity, national origin,
wealth or social status.

In deciding the issues presented in this case, you must not
be swayed by bias or prejudice or favor or any other improper
miotive. The parties, the court and the public expect that you will
carefully and impartially consider all of the evidence in the case,
follow the law as stated by the court, and reach a just verdict based
on these two things alone, regardiess of the consequences.

This case should be considered and decided by you as a
matter between parties of equal standing in the community,
between persons or businesses of equal standing and holding the
same or similar stations in life. A corporation or other business
entity is entitled to the same fair trial at your hands as a private
individual.

The Loewen Group, Inc. is a corporation organized and
having its principal place of business in Vancouver, British
Columbia, Canada. Loewen Group Intemational, Inc. is a
corporation having its principal place of business in Covington,
Kentucky, just across the Ohio River from Cincinnati. These
parties are entitled to the same fair trial at your hands as are other
parties who are residents of Mississippi such as the O’Keefes and
the eight separate O’Keefe corporations that are Plaintiffs in this
case. All persons and parties stand equal before the law and are to
be dealt with as equals in this court of justice.

(App. at A2231-32)
94.  O’Keefe’s counsel objected to this instruction as “cumulative” of the one-
sentence, generalized warning against “bias™ set forth in the standard instruction. (Tr. 5447)

Judge Graves sustained that objection and refused to provide the jury with any instruction that
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