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INTRODUCTION
On October 30, 1998, The Loewen Group, Inc. ("TLGI" or "Loewen") and

.Raymond L. Loewen ("Ray Loewen" or "Mr. Loewen") (collectively "Claimants") submitted this

claim to arbitration against the United States under Chapter 11 of the North American Free Trade
Agreement ("NAFTA"), the parties to which are the Governments of Canada, the United
Mexican States, and the United Stateg of America (the "Parties"). Chapter 11 of the NAFTA sets
forth rules for the treatment of féreign investm“em and provides a means for resolving certain
types of disputes between investors and their host governments. Loewen's claim arises from a
purely private lawsuit that was partially adjudicated in the courts of the State of Mississippi and
was ultimately settled by a private agreement, in which no government was involved.

The underlying lawsuit arose, in part, from Loewen's own reckless business

practices in the acquisition of funeral homes, for which the company is now well-known.  In that"

lawsuit, a Mississippi jury found that Loewen had willfully bre ertain contracts as part of a
- ; __'—_-__—"—_————-,

scheme to destroy competition and raise prices in local funeral home markets. Although Loewen

——

initially appealed the jury's verdict and believed 'that its chances of success on appeal were
overwhelmingly favorable, it chose instead to settle the dispute out of court rather than continue
with the appellate process.

From this chain of events, Claimants have constructed a claim against the United
States under the NAFTA, an international trade agreem-ent that has no application to the purely
private dispute and settlement agreement that underlie Claimants' complaint. According to

Claimants, the United States is liable under the NAFTA because, they contend, the Mississippi

trial court wrongly permitted the lawyers for the opposing party to make inflammatory

statements to the jury, resulting in a judgment that Claimants contend was unjust. Although that

r———

———




judgment was undeniably subject to appeal in higher courts, Clnimnnts- allege they were
eflectively denied their right to appeal when the Mississippi Supreme Court decided not to lower ..
the amount of a supersedeas bond that would have stayed execution of the judgment pending
appeal. |

This NAFTA claim is remarkable in a number of respects, not the least of which are the

startling liberties that Claimants take with the underlying facts of the case. Indeed, Claimants'
. b Ay v

account of the case often bears so little ;elation to the reality of the events that it is difficult to
know where to begin to respond to the merits of the claim. Fortunately, a detailed exploration of
the merits is unnecessary at this time because the entirety of this claim is outside the scope of the
United States' consent to arbitration under Article 1 122(1) of the NAFTA and, therefore, is not
within the competence of the Tribunal.

NAFTA Chapter 11 is expressly limited in its scope. By its terms, the Chapter applies

only to "measures adopted or maintained" by a NAFTA Party. See NAFTA Article ] 101(1).

As a review of the NAFTA text makes clear, the NAFTA Parties did not include domestic court
judgments in purely private litigation within the meaning of "measures adopted or maintained”
by a NAFTA Party for purposes of NAFTA Chapter 11. To the extent that the text of the
NAFTA remains ambiguous on this subject, settied canons of treaty interpretation require that
NAFTA Chapter 11 be construed to have excluded such court judgments from its scope, in
deference to the sovereignty of a NAFTA Party vis-a-vis a private inv;stor. Because Claimants
attribute their alleged injuries exclusively to domestic court judgments rendered in a dispute
among private parties, their entire claim is outside the scope of the NAFTA Parties' consent to

arbitration.
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Moreover, even if it were possible to view domestic court judgments in private disputes
as "measures adopted or maintained” by a Party under NAFTA Chapter 11, the particular .
Mississippi judgments challenged here cannot be considered "measures adopted or maintained”
by the United States or, as a matter of law, give rise to a breach of Chapter 11, because they were
not final acts of the United States judicial system. Under applicable principles of customary
intemational law, only the highest available court can implicate the international responsibility of
a State for its judicial actions in this type of case.¥ Because the Mississippi judgments of which
Claimants complain were still subject to appeal at the time Loewen chose to settle, those
judgments cannot give rise to an arbitrable claim under the NAFTA.

Claimants attempt to excuse their failure to comply with this jurisdictional requirement of
finality by arguing that their supposed inability to post the supersedeas bond prevented further
appeals and thus "coerced” Loewen into settling the Mississippi litigation. Claimants' argument,
however, is fully undermined by ti:e advice that Loewen received from its counsel at the time,
and is otherwise meritless. As explained in detail in the attached statement of Drew S. Days, III,
Professor of Law at the Yale Law School and former Solicitor General of the United States, "the
contention of Loewen that no federal court review (either by the United States Supreme Court or
a federal district court) was available to it -- assuming the truth of Loewen's factual allegations -
is without a proper basis in United States law."” See Statement of Drew S. Days, Il ("Days
Statement") at 51 (attached hereto as Exhibit A). As Professor Days explains, "Loewen could

have sought and had a reasonable opportunity to obtain United States Supreme Court review of

Y Throughout this Memorial, except as the context otherwise requires, the term "State” is
used (as is customary in international practice) to refer to a nation-state, not a subnational unit,
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the Mississippi bonding requirement or . . . Loewen could have obtained review and relief from a
federal district court.” Id, at 51-52. In either case, it is Professor Days' opinion that Loewen
would have obtained an order staying execution of the state trial court's judgmeht pending
réview of the merits of Loewen's allegations.” See jd, at 3. Loewen's own documents reveal that
the company held ﬁs same view at the time, notwithstanding the position it advances now.

In addition, it is beyond serious dispute that Loewen could have continued with its appeal
of the trial court judgment under the protections of Chapter 11 of the U.S. Bankruptcy Code
(business reorganization), as countless U.S. companies have done in similar circumstances. To
the extent that Loewen contends otherwise, the United States submits the attached statements of
several prominent U.S. bankruptcy law experts - J. Ronald Trost, Esq., REDACTED

REDACTED , and Harvard Law School Professor Elizabeth Wa;ren -- which conclusively
demonstrate that Chgpter 11 reorganization was a reasonable and viable means by which Loewen

could have pursued its appeals without posting a supersedeas bond.?

REDACTED

v A copy of Mr. Trost's declaration ("Trost Declaration”) is attached hereto as Exhibit B; a

copy of . is attached as Exhibit C; a
copy of REDACTED - is attached as Exhibit D; and &

copy of Professor Warren's statement ("Warren Statement”) is attached as Exhibit E.
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Given the existence of these and other reasonable alternatives by which Loewen could
have continued ﬁith its appeal, the court judgments of which Claimants complain are plainly not
final acts of the United States' judicial system. Because those judgments were still subject to
reversal on appeal (indeed, Loewen itself argues that they would "almost certainly” have been
reversed on appeal), these court judgments lack the finality required to be "measures adopted or
maintained" by the United States for purposes of NAFTA Chapter 11 and cannot, as a matter of
law, give rise to a breach of th; United States’ intemational obligations. As a result, Claimants’
entire claim of injury as a result of those judgments is not within this Tribunal's competence.

Indeed, Loewen is merely seeking to vindicate in this arbitration rights that are fully
protected under U.S. law and could have been asserted in U.S. courts had Loewen proceeded
with its appeal of the Mississippi judgments. The United States Constitution guarantees aliens

(as well as citizens) "equal protection” and "due process under the law" in state proceedings

-{U.S. Const. amend. XIV), and prohibits states from taking property without just compensation,

(id.); these constitutional provisions offered Loewen precisely the same sort of protections that it
seeks in this NAFTA proceeding. Loewen itself argues that the Mississippi judgments are
objectionable, in part, because they allegedly violated those U.S. constitutional guarantees. See,
£.8., TLGI Mem. §§167-170, 194-96.¥ Because Loewen elected not to appeal and avail itself of
these federal protections, the United States, which was not a party to the Mississippi litigation,

cannot be held liable for Claimants' alleged injuries under the NAFTA.

¥ References to "TLGI Mem. {_" are to the cited paragraphs of the Memorial of the
Loewen Group, Inc., filed in this arbitration on October 18, 1999. References to "RLL Mem.
1_" are to the cited paragraphs of the Memorial of Raymond L. Loewen, filed on the same date.
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Loewen also fails to establish how the Mississippi courts’ alleged failure to prevent the

opposing paﬂj‘s attorneys from making inflammatory remarks can constitute a government

"measure.” Although Loewen now contends that the trial was "infected by repeated appeals to

the jury's anti-Canadian, racial, and class biases,” Loewen's lawyers never objected on such

grounds at any point during the trial. Because Loewen never asked the court to protect it against

the alleged misstatements during the trial, the court's alleged failure to do so cannot be viewed as

——

a "measure” that gives rise to‘an arbitrable claim under the NAFTA.
Even if The Loewen Group's claim could somehow survive these fatal jurisdictional
flaws, the Tribunal must dismiss for lack of competencé the claims Ray Loewen asserts under

NAFTA Article 1117 on behalf of The Loewen Group's United States operating subsidiary, The

Loewen Group International, Inc. ("LGII"). Both Ray Loewen and TLGI have filed claims under '

NAFTA Article 1117 on behalf of LGII. Article 1117, however, permits only one investor to
bring a claim on behalf of a particular enterprise. To the extent that any claim may be brought on
behalf of LGII. The Loewen Group is the only entity with standing to do so.

Finally, the United States renews its request that these proceedings be bifurcated and that
its substantial objections to competence be treated as a preliminary question. This case is one of
the first ever to be filed under NAFTA Chapter 11, and its resolution will not only establish the

rights and obligations of the parties to this dispute, but will likely also influence the

interpretation of NAFTA Chapter 11 as a whole. Given the importance and complexity of the

e

jurisdictional questions presented here, these questions should be resolved carefuily without the
further complications of a hearing on the merits. Moreover, bifurcation would be most consistent
with well-settled and prudent practice in international arbitration, and would spare the parties and

6
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the Tribunal from an unnecessary - and extraordinarily costly - exploration of the merits of
Loewen's allegations, which may well require no less than the virtual re-creation of the entire
underlying proceedings,

BACKGROUND
I. The Death-Care Industry

A. Origins
Death and the care of the deceased have always been deeply personal matters. Practices

of caring for the dead have changed over time and vary across religious, ethnic and cultural
lines.¥

For many years in the United States, funerals were generally a simple affair in which
families and neighbors would prepare their own dead for burial in a plain wooden box. See
Jessica Mitford, The American Way of Death Revisited 16 (1998) (U.S. App. at 141).¥ By the
mid-nineteenth century, however, care of the deceased was increasingly handted by non-family
members, as embalming, a common practice during the U.S. Civil War to preserve soldiers’
badies for their journey home, gained wider use. Jonathan Harr, The Burial, The New Yorker,
Nov. 1, 1999, at 79 (U.S. App. at 178).

Over time, funerals became more elaborate and embalmers became more involved in the

provision of death-care services, eventually directing the entire funeral process -- from preparing

¥ See g, P. Rosenblatt, et al., Grief and Mourning in Cross-Cultural Perspective (1976).

¥ References to “U.S. App. at __" are to the cited pages of the Appendix submitted with
this Memorial,




the body to arranging the services to helping the grieving families cope with their loss. (U.S.
App. at 178). From these developments the funeral home business was born. i
"Funeral directors,” as the providers of these services would become known, were
. generally respected members of their communities and were, in many cases, seen as an extension

of the clergy. (U.S. App. at 57). Although the mourners no longer handled funeral services

i

‘themselves, they still preferred that the services be provided by a familiar and trusted member of

4 the community. The trust relationship between funeral directors andrtheir neighbors also inured
to the benefit of the funeral business: once a funeral home became established as part of the
community, it could realize a steady and highly predictable demand for its services. (U.S. App.
at 178). "

For most of the twentieth century, funeral homes were operated as family businesses in
which succecdfng’ generations routinely carried on the traditional, community-based role of the
funeral fxome. (U.S. App. at 178). By the 1960s, however, an increasing number of family-
owned funeral homes came up for sale as children of the owners elected, for a variety of reasons,
not to stay in the family business. (Id.). Given the steady demand for funeral services, as well as
the attractive profits on those services, some saw this development as a potentially lucrative
business opportunity. (Id.) |

In the United States and Canada, a handful of companies quickly began forming large

death-care conglomerates by purchasing small, family-owned funeral homes as they came up for

—

fl,f' (U.S. App. at 178). By "consolidating" several homes into a single chain, these companies

were abl‘e to capitalize on certain economies of scale (such as centralized embalming facilities,




sharing of resources like hearses and personnel, and group-purchases from suppliers) and thereby
increase profits. (Id.). The companies eventually broadened their acquisition efforts to include
other death-care properties, such as cemeteries and crematoria, to achieve similar economies of

scale. Consolidation of death-care properties increased briskly to the point where, by the mid-

1990s, three large, publicly-traded companies -- Service Corporation, Inc. ("SCI"), The Loewen

Group, Inc., and Stewart Enterprises, Inc. ("Stewart") -- dominated death-care markets

——

MOM America. Jec, ¢.¢.. D. Roberts, Profits of Death at 139-40 (1997) (U.S. App. at

13, 82).

Even though these "Big Three" consolidators (as they are known in the industry) were

able to reduce certain operating costs, they did not pass those cost savings on to consumers in the
form of lower prices. (U.S. App. at 13, 29). To the contrary, the death-care consolidators, faced
with capital costs of écquisitions and steady pressure from shareholders to increase profits, made
a practice of raising prices immediately upon the acquisition of funeral homes, in many cases
dramatically. See C. Loose, Adigu to Family-Qwned Mortuaries, Wash. Post, Aug. 29, 1997, at
AIH(U.S. App. at 28-29, 179). The consolidators were able to sustain these price hikes because
consumers of funeral services, overcome by the grief of their personal loss, were unlikely to

comparison-shop for lower prices. (Id.) Indeed, The Loewen Group informed its investors that

——

this lack of price-sensitivity was one of the more "attractive industry fundamentals” of the

e it

funeral business. (U.S. App. at 1

Although the growth of the Big Three consolidators was dramatic, consumers were

generally unaware (until recently) of the consolidators' existence or the changes that
consolidation brought about in the industry. This was by design, as the consolidators
9



deliberately concealed their ownership of funeral homes "to create the illusion that local ﬁ.mm.l
homes are still run exactly as they always have been, by native sons and daughters with a vested
interest in the community." E. Larson, Fight to the Death, Time, Dec. 9, 1996, at 63 (U.S. App.
at24). This illusion was achieved by maintaining the name of the funeral home and retaining the
original owners, who had built their reputations in their communities over generations, as
salaried employees of the larger company. (kd.; U.S. App. at 17, 179). Consumers were thus left
with the erroneous impression tl;at they were dealing with the same family-owned business that
had always existed in their community. See M. Homn, The Deathcare Business, U.S. News &
World Rep., March 23, 1998 (cover story) (U.S. App. at 17, 58, 83).

For much of the 1990s, investors rewarded the Big Three consolidators by bidding up
their stock prices in the expectation of increased profits as the companies continued to
consolidate the largely-fragmented funeral industry, and in anticipation of an increase in deaths
from an aging population. (U.S. App. at 156, 163). Recently, however, the stocks of all of the
Big Three consolidators have suffered significant devaluations as a result of several factors.

First, it became clear that the consolidators' practice of raising prices immediately after
‘ B P e

acquiring a funeral home "wasn't only embarrassing” for the local funeral home operators, but "it
also could be bad for business.” D. Morse & M. Heinzl, Funeral-Home Qwners Discover the
Downside of Sale to Consolidator, Wall St. J., Sept. 17, 1999, at Al (U.S. App. at 148). As

consumer awareness of such practices grew, so did a backlash against the consolidators in favor
of local, independently-owned and discount funeral homes. Sce R. Fields, Grim Time for
Funeral Firms, L.A. Times, Oct. 24, 1999, at C1 (U.S. App. at 165). Consumers were put off by
the high-pressure sales tactics that consolidators were using to market pre-paid — or “ﬁre- " -

10




funeral services as a means of "squeez[ing] out more revenue” in order "to recoup acquisition

costs and to keep investors salivating at their profit margins .. .." (Id.) Numerous organizations
began to call for greater regulation ofth-c industry to protect consumers against what were
viewed as the consolidators’ deceptive practices, unreasonable price increases, and
monopolization of local death-care markets. See The High Cost of Dving, N.Y. City Dep't of
Consumer Affairs Report (1999) (U.S. App. at 65); R. Fields & M. Lipka, Death Inc., Sun-
Sentinel, March 21, 1999, at 1A (U.S. App. at 84). The consolidators wcre thus reaping the
whirlwind of "a dramatic increase in funeral service prices, dccliﬁing morale among long-
standing employees and fraying bonds with the communities that had made the homes successful
in the first place.” B. Milner, The Dying Game, Globe & Mail, June 5, 1999, at B3 (U.S. App. at
137).

Second, in their zeal to outbid each other on acquisition prospects and thereby gain
greater market share, the Big Three consolidators had engaged in an undisciplined "feeding

frenzy" that bid up the prices of death-care properties to unreasonable levels, with the result that

the companies substantially overpaid for many of their acquisitions. (U.S. App. at 164). Market

analysts observed that this unbridled acquisition spree, fueled largely by a bitter and personal
rivalry between the leaders of SCI and The Loewen Group, sge J. Schreiner, A Mutually
Destructive Rivalry, Nat'l Post, Apr. 3, 1999, at D3 (U.S. App. at 92), was based "more on
gaining market share and ego than on sound business decisions." J. Baer, Death Care in the
Doldrums, Globe & Mail, Oct. 4, 1999, at B4 (U.S. App. at 156). According to one survey, the
companies had bid prices up so high that they were paying 70% more for death-care p;'openies in

1998 than in 1993, Service Corp, Warns [nvestors, Houston Chronicle, Oct. 2, 1999 (citing

11



Credit Suisse estimates) (U.S. App. at 153). In the end, the Big Three consolidators had saddled

themselves with enormous debt to acquire properties whose valuations eventually plummeted

when investors discovered their intrinsic worth. (U.S. App. at 78, 93, 155), By October 1999,

the stock index of publicly-traded death-care companies had fallen more than 73% for the year.
See T. Hirschmann, Death's No Sure Thing, Nat'l Post, Oct. 9, 1999, at C1 (U.S. App. at 159).
‘The troubles of the Big Three continue to this day. (U.S. App. at 206).¢

1. Ray Loewen and The Loewen Group

While all of the Big Three consolidators introduced an "unprecedented aégression" into

the death-care industry, R. Fields, Grim Time for Funeral Firms, L.A. Times, Oct. 24, 1999, at

. C1 (U.S. App. at 164), The Loewen Group quickly earned a reputation as the most aggressive.

—

‘_‘-‘-"'—-u_

(U.S. App. at 24). This aggression was sparked by The Loewen Group's founder, Ray Loewen,
who was known in the industry as a forceful, highly-competitive and often brash figure. (U.S.

App. at 25, 132, 179-80).

& Other factors have also been cited as causing the decline of the Big Three, including
siowing death rates, plummetmg funeral home valuations, and "a failure to keep pace with
consumers' changing tastes” in funerals. J. Baer, Death Care in the Doldrums, Globe & Mail,

Oct. 4, 1999, at B4 (U.S. App. at 155); J. Sch:emer,ngmn_Qmup_Sjm.s_ZM Nat'l Post,
March 11, 1999, at Ct (U.S. App. at 78).

¥ Indeed, Ray Loewen used to boast to investors that "his first management decision was to
fire his brothers from their parents' small Mennonite funeral home in Manitoba . ..." N.
Bemnstein, Brash Funeral Chain Meets jts Match in Old South, N.Y. Times, Jan. 27 1996, at A6
(U.S. App. at 9). Set also, &.8.. B. Mohl,

Boston Globe, Aug. 28, 1995 (The Loewen Group was "very, very ruthless” and "[h]aving a
monopoly was not wrong from their viewpoint.") (quoting Massachusetts Assistant Attorney
General) (U.S. App. at 6).

12



Ray Loewen began purchasing funeral homes in Canada in the late 19303, soon after
assuming control of his own family's funeral home. (U.S. App. at 178). Sensing in Canada the ,
same opportunity for consolidation that was beghm‘ng in th‘e United States, Mr. Loewen founded
a death-care consolidation company in 1984 — The Loewen Group -- and steadily acquired
additional funeral homes throughout Canada, owning a total of 68 homes by 1987. (Id.)

The Loewen Group's pace of acquisitions increased dramatically in 1987 when the
company decided to expand into the United States' funeral home market, which is significantly
larger than Canada's and was, at the time, still almost entirely unconsolidated. (U.S. App. at
179). To finance this expansion, The Loewen Group underwent an initial public offering, thus
becoming a publicly-traded company with uRay Loewen as its Chief Executive Officer and
Chairman of the Board of Directors. (A2002).¥

With this new source of financing in hand. and driven by a personal desire to overtake
SCI (the world's largest dcath-;are company), Ray Loewen launched an aggressive buying spree
for family-run funeral homes as they came up for sale all over the United States? The company
acquired funeral homes at a voracious pace, becoming the world's second-largest death-care

company in just a few years and deriving 90% of its revenue from the United States. | S App.

———

PR

at 179).

¥ References to "A___" are to the cited pages of the Appendices submitted by Loewen in
this case. "

¥ Inthe Palm of Ray's Hand, Nat'l Post, June 2, 1999, at C4 (former Loewen executive

acknowledging that Ray Loewen "was just in a big hurry” to keep pace with SCI and that the
company's eventual downfall resulted from Ray Loewen's "impatience to acquire, acquire,
acquire.”) (U.S. App. at 135).

13



But with this aggressive expansion came significant problems. As the company grew, so
did the need for greater admir}isu-aﬁve controi to ensure that new acquisitions were efficiently
integrated into the cor;:pany's overall operations. With such unbridled expansion, however, the .
company became increasingly unable to n‘ianage its own growth in this regard. See Affidavit of
Bradley D. Stam (May 31, 1999) ("Stam. Aff.") at 4; id. at 23 ("reporting and information
systems were not able to keep pace with the growth of the Company'. LY (ULS. App. at 100, -
119, 148).

Moreover, Loewen had been raising a substantial portion of its ﬁnanping for acquisitions
through reguiar 6ffering§ of new d;.bt and equity in the company, touting to investors the
company's significant increases in annual revenue and earnings. Most of these increases,
however, came not from boosting sales in the company's existing funeral honies, but through the

"fiscal illusion" that was created by "buying more funeral homes at an increasingly fast pace.”

(U.S. App. at 26). At the same time, Loewen's aggressive bidding for funeral homes had steadily
raised the prices of new acquisitions, thereby ;:roding profits and causing the company to incur
greater debt (and interest expense on that debt) to finance new acquisitions. (U.S. App. at 2, 26,
93, 153, 160). Loewen thus needed either to slow the pace of its acquisitions or, if the company
was to continue with its aggressive expansion, 10 somehow increase revenues to offset the
increasing costs of acquisitions and to service the company's burgeoning debt load.

Loewen, however, refused to slow down. Although it was now overpaying for new
funeral home acquisitibns and facing greater difficulties integrating new properties, the company
increased its pace of acquisitions still further, "lest it disappoint shareholders, whom Ray Loewen
has promised annual eamings growth of 25% or more." (U.S. App. at 26). Moreover, in late

'—/,u--—-_-—_ S
14




1994, the company significandy expanded its acquisition program to emphasize cemeteries in

—

addition to funeral homes. (A1928).

Loewen's increased emphasis on cemetery acquisitions provided a quick, but illusory, fix
for the company's growing debt problems. Under applicable accounting rules,lcemetery owners
are permitted to treat 100% of all "pre-need" cemetery sales as revenue at the time a customer
contract is signed. (U.S. App. at 102). In contrast, proceeds from pre-need sales of funeral
services must be placed in trust and cannot be recognized as revenue until those services are
actuaily performed. (Id.). By acquiriﬁg cemeteries, therefore, Loewen could increase its short-
term reported revenue much faster than it could by acquiring funeral homes alone, thus appearing
to outsiders to be meeting the ambitious earnings growth targets that Ray Loewen had led
investors to expect.

As Loewen's management would concede yﬁars later, however, this approach to
acquisitions only exacerbated the company's debt problems in the long run. To sell pre-need
cemetery products and services, Loewen had to incur significant up-front "cash costs of
establishing and supporting a growing pre-need sales prog.ram, including payment of certain
sales commissions.” (U.S. App. at 102). At the same time, Loewen's pre-need cemetefy
customers were buying with "low initial cash payments" that did not offset the company's up-
front costs. (I_d) Thus, even though Loewen was treating the entire purchase amount as
"revenue” for accounting purposes, it would not actually receive the vast bulk of the sale
proceeds until some future date, well after the company had My paid its up-front expenses.
Therefore, while the aggressive acquisition of cemeteries enabled the company (in the short run)
to show the increased mvénue growth that Ray Loewen had promised to investors, the company
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was infa‘ct"bmning'-' cash at a rate that would eventually erode its creditworthiness and
profitability. See, £.8., R. Fields, Grim Time for Funeral Firms, L.A. Times, Oct. 24, 1999, at Cl
("Their numbers looked good, but their debt was going up as fast as their income. Ithadto
collapse.”) (U.S. App. at 166; se¢ also U.S. App. at 40).

Witi': this high-risk and fundamentally flawed approach to acquisitions, The Loewen

Group beg@ In that year alone, the company acquired an additional 177 funerat homes

and 64 cemeteries for a cost of $487.9 million, nearly twice the amount it spent on acquisitions in
’ .
the previous year. (A1928). Loewen was thus well on its way to earning its reputation as a
— i — - .

"volatile and irrational bidder for deati'x care properties . .. ." . Schreiner, A Mutually

Destructive Rivalry, Nat'l Post, Apr. 3, 1999, at D3 (U.S. App. at 93).
At the same time, Loewen was proc;:eding toward trials in two large lawsuits, one in

Mississippi state court and another in U.S. federal court in Pennsylvania.l¥ Both lawsuits

charged The Loewen Group with a variety of unfair and deceptive business practices, and each

sought millions of dollars in damages. (A1247). Although Loewen would eventually settle the

e Indeed, the dangers of Loewen's business model were noted by some analysts as early as
1992. See S. Lubove, Death Stock, Forbes, June 22, 1992, at 88 ("It's a circle game. . .. [A]s
soon as one part weakens, the whole thing collapses.”) (U.S. App. at 2). Cf, D. Kansas, Story of
a Funeral-Home Stock Has Somber Investment Moral, Wall St. J., Jan. 30, 1996, at Cl
(consolidation "certainly presents additional risk when compared with larger, more stable
companies in more traditional industries. You not only have specific event risks, but also
execution risks.").

W Loewen was, at the time, a defendant in numerous other lawsuits as well. (U.S. App. 403-
418).
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Pennsylvanig litigation for $30 million before trial, it elected to take the Mississippi case to

trial. 2 The Mississippi litigation would ultimately become the basis of this NAFTA claim.

III. The Mississippi Litigation
A. Ihs.nupms
In 1990, wnth its aggressive buying spree well under way, Loewen purchased Reimann
Holdings, Inc., a small family-run company that owned funeral homes and a funeral insurance
company in the Gulf Coast region of Mississippi. (U.S. App. at9; A1018). The purchase not |
only provided Loewen with additional funeral propertics, but also provided a convenient vehicle
for acquiring and consolidating additional funeral homes throughout the state.

Loewen promptly put this holding-company vehicle to work, acquiring the Wright &

Ferguson Funeral Home in Jackson, Mississippi. (A1018). Wright & Ferguson was the largest

—y

funeral home in Jackson and had a long-standing business relationship with the O'Keefes, a -
family that owned a number of funeral homes and funeral insurance companies in nearby Biloxi,
Mississippi. (U.S. App. at 9-10, 181; A40-41). Under a series of contracts dating back to 1974,
the O'Keefes had the exclusive right to sell their companies’ brand of funeral insurance through
the Wright & Ferguson Funeral Home. (Id)

Loewen itself owned several funera insurance companies and, as part of its consolidation
efforts, often sought to sell its own brand of insurance through the funeral homes it acquired.

Despite the pre-existing contractual relationship between Wright & Ferguson and the O'Keefe

o Both cases are described in i . » 1998 WL 142380
(N.D. lll. Mar. 17, 1998), a lawsuit in which Loewen sought insurance proceeds to cover the
costs of both the Pennsylvania and Mississippi litigation.
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companies, Loewen began selling its own funeral insurance through the Wright & Ferguson

home. (U.S. App. 10, 25; A4l).

In April 1991, following failed negotiations with Loewen, the O'Keefes filed suit in

Mississippi state court alleging that Loewen had breached the exclusive contracts between the

R

OW. (A20). Loewen promptly contacted Jeremiah
O'Keefe, the head of the O'Keefe family business, to discuss the possibility of settling the
lawsu‘it. (US App. at 25, 181).

O'Keefe and Loewe:i reached a settlemcr;t agreement in August 1991. Under its terms,
Loewen agreed to sell certain insurance-related properties to O'Keefe and to provide O'Keefe
with the exclusive right to provide certain insurance policies sold through “Loewen funeral

homes. In exchange, O'Keefe agreed to dismiss the lawsuit against Loewen, to sell Loewen two

O'Keefe funeral homes, and to assign Loewen an option to purchase a Jackson, Mississippi

et -+

cemetery tract. (A594-649).

Prompt implementation of the agreement was important to O'Keefe, as he needed fo
supplement his companies' cash reserves with Loewen's insurance properties in order to meet
certain state insurance regulatory requirements. (U.S. App. at 181-82, A107, A310). Aware of
O'Keefe's constraints and vulnerability in this regard, Loewen delayed implementation of the
agreement. (Id.; Tr. 235-240).1% Loewen argued that the agreement left open too many terms to
be binding and attempted to impose additional conditions, eventually preventing the deal from

ever closing. (U.S. App. at 181-82; A107, A310). After the deal collapsed, O'Keefe was forced

w References to "Tr. __" are to the cited pages of the iranscript of the Mississippi trial

submitted by Claimants with their Notice of Claim on October 30, 1998.
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to sell four of his funeral homes to another consolidator in order to raise sufficient cash to meet

the state regulatory requirements, (U.S. App. at 9-10, 180-82).
fbldamnad b s

O'Keefe then renewed his lawsuit against Loewen, adding claims that Loewen

fraudulently induced O'Keefe into a settlement agreement that it had no intention of honoring,

———

(A35-53). O'Keefe alleged that Loewen willfully breached the August 1991 settlement
agreement in an attempt to drive O'Keefe into insolvency and thereby acquire O'Keefe's funeral

properties at distressed prices. (Id.) O'Keefe also alleged that Loewen's actions were part of the

company'’s broader scheme to acquire monopoly power in funeral home markets by destroying
- * "—-"'.‘lh

competitors, like O'Keefe, through ruthless, fraudulent and predatory business practices, in

———— .

e et

violation of Mississippi's antitrust laws. {Id.)
B. The Trial

Trial in the case of QKE&MM_QM began on September 13,

1995, in the Circuit Court for the First Judicial District of Hinds County, Mississippi, and lasted

for nearly two months. Over the course of those two months, the jury heard evidence and 5

iyt

testimony from several witnesses (including former Loewen Group employees) that Loewen was =

———

deceptive in its acquisition of funeral homes, expressly sought to acquire clusters of funeral

homes in order to dominate regional markets, and routinely raised prices immediafély upon the

——an

acquisition of funeral homes (and annually thereafter) with the expectation that bereaved

L

consumers would not notice the price hikes. (E.g.. Tr. 1218-20, 1228-32, 1837-49, 3072-73),

After the close of evidence, the court proposed a set of jury instructions, and expressly
gave the parties an opportunity to object and state the grounds for any objection. (Tr. at 5388-
89). When asked by the court if he had any objection to the court's first instruction (the
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instruction highlighted in Loewen's Memorial, see TLGI Mem. § 91), Loewen's lawyer replied:
"Do not.” (Tr. &t 5390-91). Although Loewen requested that other instructions be given (several
_—;”"/—-— .
of which the court agreed to deliver), it never argued to the court — as it does now -- that any
further instruction was needed "to address the heightened risk of improper nationality-based,
racial, and class bias."l¥ Similarly, although Loewen now contends that the trial was "infected

by appeals to the jury’s alleged anti-Canadian, racial and class biases,” it has pointed to no
: fubmitdethadh

instance where its lawyers raised an objection on such grounds at any point during the trial,

whether in voir dire or the trial itself.4¥

e ———

1o Loewen's lawyers expressly stated they did not object to an instruction proposed by the
court admonishing the jury to "not be influenced by bias, sympathy or prejudice.” (Tr. 5390-91;
A2229). Loewen's lawyers later proposed what they termed a "more elaborate” instruction on
this point, allegedly "tailored to" the O'Keefe case. (Tr. at 5390, 5447). According to Loewen's
counsel, however, their proposed instruction was not a "substantive instruction,” but a
"procedural or formal" one. (Tr. at 5445). The court denied Loewen's request, leaving the
court's instruction -- to which Loewen's counsel said he had no objection. (Tr. at 5447).
Contrary to what Loewen implies here, its trial lawyers never argued that their proposed
instruction was needed to address any "heightened risk of improper nationality-based, racial, and
class bias." Indeed, consistent with Loewen's lawyers' characterization of the proposed
instruction as a "procedural® matter, Loewen apparently never even considered appealing the
court's refusal to give it. (U.S. App. 661; 645-646). "

¥ Like all jurisdictions in the United States, Mississippi follows a "contemporaneous
objection rule,” which provides that an objection "must be made contemporaneously with the
allegedly improper utterance” or else it is waived. lvy v. General Motors Acceptance Com,, 612
* S0.2d 1108, 1114 (Miss. 1992). In fact, when it gave the O'Keefe parties an opportunity to
object to the proposed instructions, the trial court made clear that "in terms of objections to
instructions[,] it's only preserved if you state it." (Tr. 5388).
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C. Ihe Verdict

On November 1, 1995, the jury returned a verdict in favor of O'Keefe in the amount of

$260 million. (A650-58), After the verdict was announced, the jury foreman'¥ wrote the judge a

note explaining that the $260 million verdict was intended to award $100 million in
compensatory damages and $160 million in punitive damages. (A659). Becauss Mississippi law
provides that juries are to consider punitive damages separately from compensatory damages,
Miss. C;ode Ann. § 11-1-65(b)-(c), the judge proposed to accept only the jury's compensatory

award of $100 million and to conduct a separate proceeding on the issue of punitive damages.

| Neither O'’Keefe nor Loewen objected to this proposal. (Tr. 5741-5749)2

The trial court then held a separate hearing on the issue of punitive damages, afier which
the jury. on November 2, 1996, returned a punitive damages award of $400 million in favor of
O'Keefe. (Tr. 5810). The total verdict of $500 million was reduced to judgment and entered by

the trial court on November 6, 1995,

1 The jury foreman was born and raised in Canada, is married to a Canadian national, and
regularly visits his hometown in Ontario. If the merits of this case are ever reached, Loewen's
claim that the jury was motivated by "anti-Canadian bias" will be shown, for this and other
reasons, 10 be patently absurd.

1 Just before the court proposed to reform the verdict in this fashion, Loewen made a
perfunctory, oral motion for a mistrial in the judge's chambers, which the court denied. (Tr.
5738-39). The court specifically pointed out Loewen's failure to propose any jury instruction to
ensure that the jury would not simultaneously consider compensatory and punitive damages,
noting that "if an instruction like that had been offered by [Loewen], it would have been
granted.” (Tr. 5742). After the judge then expressed his "inclination . . . to reform the verdict to
reflect that {the jury] awarded 100 million doliars in compensatory damages and that they've
awarded 160 million dollars in punitive damages," id., Loewen expressed no objection at all.
(Tr. 5743-52). :
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D. Ihe Appeal
On November 27, 1995, after a series of unsuccessful post-trial motions, Loewen filed an

appeal of the trial court judgment with the Mississippi Supreme Court, as was its right under

~ Mississippi law. See Miss. Code Ann. § 11-51-3; Al8. Undel; Mississippi law, a party may
.pursue such an appeal without posting any sort of bond. A party may also stay the execution of

ymoney judgment for the pendency of the appeal by posting a supersedeas bond in the amount of
125% of the judgment from which the appeal is taken. See Miss. R. App. P.“8(a). If it had
posted a bond in the amount of $625 million, therefore, Loewen could have prevented O'Keefe
from executing on the judgment while the appeal was pending.

Loewen argued, however, that posting a bond in the full amount required by the
Mississippi statute would have been difficult and costly for the combany. Therefore, on
November 28, 1995, Loewen asked the trial court to feduce the bond to $125 million -~ 125% of
the compensatory damages portion of the judgment -- pursuant to the court's authority to reduce a
bond "for good ¢ause shown." Miss. R. App. P. 8(b); A818. On November 29, 1995, after the
submission of briefs and a full hearing on the matter, the trial court denied Loewen's request.
(A1072.78).¥

Loewen appealed the trial court's bond decision to the Mississippi Supreme Court, which

the court agree& to hear on an expedited basis. On November 30, i995,- the Mississippi Supreme

&  Contrary to Loewen's claim, the court did not "summarily deny" the request, but rather
offered an extensive explanation of its reasons for requiring the full bond, including the
observation that the very purpose of the bond "is to effect absolute security to the party affected
by the appeal.” (A1074). Indeed, the court afforded Loewen a lengthy hearing on the matter
and, as a review of the transcript makes clear, gave full and careful consideration to the -
arguments presented by both sides. (A1046-80).
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Court granted Loewen an interim stay of execution of the judgment while it was considering the
bond issue. (A1082). As a condition of the interim stay, however, the court required Loewen to

post a $125 million bond, which Loewen had earlier represented it could afford to do. (A1027,

_ A1083). Althbugh Loewen argued that the court should permanently reduce the bond

requirement to $125 million, its counsel privately acknowledged that such a departure from the
bond requirement would be "unprecedented . .. ." (U.S. App. at 603, 633).

While the bond question was pending before the Mississippi Supreme Court, Loewen
raised $155 million to fund acquisitions by issuing new Loewen stock in the Canadian equity
markets, and was preparing to raise an additional $200 million in a debt offering. (TLGI Mem.
7143, U.S. App. at 653). Loewen's Mississippi counsel strongly advised against such issuances
while the bond question was stilI‘pending, as it would suggest to the Mississippi Supreme Court
that the company had greater financial capacity to post a full bond than it had earlier represented.
(U.S. App. at 439, 601, 633, 653). .On January 24, 1996, the Mississippi Supreme Court denied
Loewen's request for a reduction in the bond and ordered that the interim stay of execution of the
trial court judgment, which had been in effect for nearly three months, would expire on January
31, 1996, unless Loewen posted a bond in the full amount of $625 million. (A1176).

After the Mississippi Supreme Court's decision on January 24, 1996, Loewen had several
options by which it could have continued with its appeal of the jury verdict, including: ( D
posting the full bond and thereby staying execution of the judgment pending appeal, (2)
proceeding with the appeal without posting a supersedeas bond, (3) seeking review of the
Mississippi Supreme Court's bond decision in the U.S. Supreme Court, (4) seeking relief from
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| the bond requirement in a U.S. federal district court, or (5) filing for protection under Chapter 11
of the U.S. Bankruptcy ‘Codc and proceeding with the appeal under such protection, without the
need for a bond. | |

"Loewen and its counsel were extremely confident of their chances of success on apj;ea] of
. the jury verdict. According to its counsel, Loewen faced "a high probability ~ approaching 90
;_percent - that we will secu.rc a reversal of a substantial portion” of the judgment. (U.S. App. at
384; see also U.S. App. at 401 ("I think the chances are excellent that we will secure substantial,
if not cémpietc, relief" from the jury verdict); U.S. App. at 431 (attorneys consulted "were
unanimous in the view that any judgment entered on this verdict will be reversed or substantially
reduced” by the Mississippi Supreme Court); U.S. App. at 606.

Despite this extraordinary confidence in the likelihood of success on appeal -- and, as
explained in ércater detal:l below, thé advice of its counsel that viable means existed for pursuing
an appeal -- Loewen elected to settle the Mississippi litigation with O'Keefe. On January 29,
1996, Loewen settled the litigation on the following terms: O'Kéef; would receive $50 million
in cash on January 31, 19§6, 1.5 million shares of The Loewen Group on February 135, 1996, and
annual payments of $4 million for the next twenty years. (A1503). The-total value of the

settlement, according to Loewen, was approximately $85 million.2¥

=4 Although Loewen values the settlement at $175 million for present purposes, that amount
" does not reflect the deferral of payment and tax benefits that Loewen received from the
settlement. In statements to the U.S. Securities and Exchange Commission (a federal agency that
* regulates the securities markets) and in its press releases at the time, Loewen estimated the after-
1ax, net present value of the settlement to be approximately $85 million. (A1509).
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F. The NAFTA Chapter 1] Arbitration

On October 30, 1998,\3311'1){ three years after they settled the Q'Keefe liﬁg@_}

Claimants initiated this arbitration alleging that the judgments of the Mississippi courts in the

QO'Keefe litigation breached certain NAFTA obligations. Specifically, Claimants alleged that the

Mississippi courts violated NAFTA Articles 1102 ("National Treatment"), 1105 ("Minimum
Standard of Treatment") and 1110 ("Expropriation and Compensation"). Claimants seek to hold
the United States liable for those alleged breaches and have claimed $725 million in damages.
See Notice of Claim §187.

On April 6, 1999, the United States objected to the Tribunal's competence to hear this
case and requested that the matter be bifurcated so that the objection is treated as a preliminary
question, The Tribunal, in its procedural order following the first session on May 18, 1999,
reserved the issue of bifurcation as follows: Claimants would submit their memorial on the case-
in-chief, following which the United States would submit a mcmoria.f only on questions of
jurisdiction and competence. Seg¢ Minutes of the First Session of the Tribunal, May 18, 1999, p-
6. The Tribunal ruled that it would decide whether bifurcation was appropriate after the United
States submitted its memorial on jurisdiction and competence. Id The Tribunal also ordered
that the United States was “entitled to reasonable discovery" for the purpose of formulating its
memorial on jurisdiction and competence, as well as its counter-memorial on the merits
(assuming such a counter-memorial would become necessary). Id.

On July 20, 1999, pursuant to the Tribunal's order, the United States served Claimants
with its first set of discovery requests. Claimants objected to those discovery requests on August
26, 1999; on the grounds that some of the information sought was (according to Claimants)
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beyond the proper scope of discovery and/or was protected from disclosure by the attorney-client
privilege. On October 25, 1999, The Loewen Group submitted partial responses to the United
Stau;s' discovery requests,.once again arguing that it was entitled to withhold information on the
grounds that the information was beyond the proper scope of discovery and/or was protected
from disclo#m by the attorney-client privilege.

- On November 1, 1999, the United States requested the Tribunal to order Claimants to
produce all of the responsive information that they were withholding. On December 9, 1999, the
Tribunal concluded that, because Claimants contend that they settled the Mississippi litigation
under duress, "the resolution of that issue will inevitably call into question legal advice procured
by the Claimants or either of them with respect to matters directly relevant to that issue.” Order
of the Tribunal dated Dec. 12, 1999, p. 2. Accordingly, the Tribunal ruled that, notwithstanding
Claimants' assertion of the attorney-client privilege, the United States "shall be entitled to
discovery of attorney-client communications relating directly to the issue of duress.” Id., p. 3.
On December 30, 1999, following the United States' renewed request for the withheld
information, The Loewen Group produced a li;nited number of documents which, according to
its counsel, consisted of "all documents regarding the duress issue that we have been withholding
on the grounds of attomney-client privilege.”

Because it appeared that some responsive information still had not been produced, the
United States, on January 10, 2000, asked Claimants to clarify the extent to which their
production purported to be complete. (U.S. App. at 656). On February 14, 2000 -- only four
days ago -- Loewen's counsel responded that, although they possessed documents pertaining
directly to alternatives available to Loewen by which the company could have continued its
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appeal in 1996, counsel did not believe the Tribunal's order obligated them to produce those
documents to the United States. (U.S. App. at 658).
ARGUMENT
The j urisdict-i;m of international tribunals rests solely upon the consent of States.
Because of the primacy of consent, the Tribunal must be satisfied that the State has consented to |
the adjudication in the express terms of the agreement on which the claim is based, and may

proceed only upon an "unequivocal indication"” of a “voluntary and indisputable” acceptance by
the State of the tribunal's jurisdiction. Casg Concerning Application of the Copvention on the
Preventi { Punis} fthe Cri f Genocide (Bosnia and vina v. Yugoslavia),

1993 1.C.J. 325, 341-42 (hereinafter "Case Concerning Genocide"); see also, ¢.8.. Alan Redfern

& Martin Hunter, Law and Practice of International Commercial Arbitration 260 (3d ed. 1999)

("An arbitral tribunal may only validly determine those disputes that the parties have agreed that
it should determine" and the tribunal "must take care to siay within the terms of this authority.”).
Here, the NAFTA conveys precisely the limits of the three contracting Governments' consent and
clearly excludes the present claim from the Tribunal's jurisdiction.

L THE CLAIM IS NOT ARBITRABLE BECAUSE THE JUDGMENTS OF DOMESTIC

COURTS IN PURELY PRIVATE DISPUTES ARE NOT "MEASURES ADOPTED OR
MAINTAINED BY A PARTY" WITHIN THE SCOPE OF NAFTA CHAPTER 11

Chapter 11 of the NAFTA is expressly limited in its scope. By its clear terms, the
Chapter applies only to "measures adopted or maintained" by a NAFTA Party. NAFTA Article
1101(1).

Although they appear to acknowledge that their agreement to settle the O'Keefe litigation
was not itself a government "measure” for purposes of NAFTA Chapter 11, Claimants contend
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that the settlement was not voluntarily made, but was instead "gem__ed" by the judgments of the
Maississippi courts. According to Claimants, the decision of the-h:h:s;ssippi courts not to depart
| from the ﬁ;ll supersedeas bond amount left Loewen with no alternative but to enter into the
settle:ﬂent agreement. As a result, Claimants argue, the Mississippi court judgments are the
"measures” to which their alieged injuries are attributable. &
| Even if Claimants truly had been coerced by the Mississippi court judgments to enter into
the settlement agreement -- and, as explained below, they most assmediy were not — Claimants
nevertheless could not attribute their alleged injury to a "measure adopted or maintained” by the
United States. Contrary to Claimants' contention, domestic court judgments in litigation
involving c;nly private parties are not "measures adopted or maintained” for purposes of the
NAFTA.

The Vienna Convention on the Law of Treaties, which in great part codifies customary
international law in this area, is the primary guide to interpreting terms found in the NAFTA.
See NAFTA Article 1131(1) ("A :l'ribunal established under this Section shall decide the issues
in dispute in accordance with this Agreement and applicable rules of international law."). The
Vienna Convention provides that international agreements are to be "interpreted . . . in .
accordance with the ordinary meaning to be given to the terms of the treaty in their context and

in the light of its object and purpose.” Vienna Coniention, 1155 UN.T.S. 331, Art. 31(1). The

context comprises, jnter alia, the text of the agreement, including its preamble and annexes. [d.,

o Claimants do not challenge the supersedeas bond rule itself, Miss. R. App. P. 8, as an
offending "measure” under NAFTA Chapter 11. Rather, they claim only that the judgments of
the Mississippi courts not to lower the bond amount constituted "measures” under the NAFTA.
See Notice of Claim a1 58 4158, 59 7161. :
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Art. 31(2). Further, the Convention requires that "any relevant rules of intemational law

applicabie in the relations between the parties" be taken into account in interpreting agreements.

Cld,Ar313). . | ,

In substance, these principles require that the NAFTA be interpreted to effectuate the
express agreement of the Parties. See I Oppenheim's International Law. Parts 2-4, 1267-68
(Robert Jennings and Arthur Watts, eds., 9th ed. 1992). Thus viewed, it is readily apparent from
the text of the NAFTA that Chapter 11 does not apply to the judgments of domestic courts in
private disputes, but is instead concerned with legislative and administrative actions that affect
investment. Other evidence and principles of interpretation further reinforce the fact, made clear
by the express tem;s of the NAFTA, tl';at Chapter 11 does not apply to judgments of domestic
courts in private litigation. Claimants' challenges to the judgments of the Mississippi courts,
therefore. are not arbitrable under the NAFTA &

A The Ordinary Meaning Of The Phrase "Measures Adopted or Maintained" Does
i v isputes

Articie 1101 of the NAFTA limits the application of Chapter 1 to "measures adopted or
maintained by a Party ... ." See NAFTA Article 1 101(1). Article 201, which sets forth the

general definitions of the terms in the NAFTA, defines "measure" to include "any law,

v We do not contend that a domestic court judgment resulting from an action initiated by a
government entity, or from an action in which such an entity is otherwise sufficiently involved,
cannot be 2 measure subject to challenge under NAFTA Chapter I1. When such an entity is
involved in a domestic court proceeding, it may, in appropriate circumstances, be that the
resulting court judgment constitutes a "measure adopted or maintained by a Party.” The O'Keefe
litigation, however, was a purely private dispute and did not involve government action of any
kind other than partial adjudication of the parties’ claims by the Mississippi court system.
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” regulation, procedure, requirement or practice.” Onits face, this definition does not include jury
verdicts, court judgments, court orders, rulings, or other types of judicial action.

* This undei'standiné of "measure” is consistent with the ordinary usage of the term, which
does not refer to court judgment:; in private disputes, but instead contemplates legislative or
3dmjnistmtive actions. Indeed, the major dictiqnaries" of the English language make clear that, m
the context of government action, the word "measure" has the specnﬁc meaning of "[a] legislative
bill or enactment.” Webster's I, New Riverside University Dictionary 736 (1994); see also
Webster's Third New Inteﬁationai Dictionary 1399-1400 (1986) ("Step; specif. a proposed
legislative act: Bill"); The New Shorter Oxford English Dictionary 1726 (3d ed. 1993) ("A plan
or course of action intended to attain some object, a suitable action; spec. a legislative enactment
proposed or adopted."); The Random House Dictionary of the English Language (2 ed. 1987)
("a legislative bill or enactment: The senate passed the new measure.") (emphasis in original).
Significantly, none of these dictionaries includes anything even approximating jury verdicts or .
court judgments in private cases within the definition of the term "measure.”

The term "measure” is also routinely used in i_ntemational agreements to refer to
legislative or administrative actions rather than court judgments in private ;:ases. For example,
Canada regularly includes references in its international agreements to "measures of
nationalization, expropriation, taking under administration or any other similar legislative or
administrative measures." Agreement Between the Government of Canada and the Government

of the C;echoslovak Socialist Republic Relating to the Settlement of Financial Matters (April 18,
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1973) (emphasis added), reprinted in Bums H. Weston, et ﬁ., Intemnational Claims: Their
Settlement by Lump Sum Agreements, 1975-1995 at 201 (1999).%

The standard-form contract of the Muitilateral Investment Guarantee Agency ("MIGA"),
an organization within the World Bank Group that insures investors against certain risks
(including expropriations) around the world, adopts the same approach. In its "expropriation”
section, the MIGA contract states that it provides coverage for expropriations resulting from:;

any measure taken, directed, authorized, ratified or approved by the Host
Government. which is expropriatory . . . and which constitutes: (a) an
administrative action; or (b) a legislative action which requires no further

legislation, regulation or administrative action for its implementation.

Article 8, MIGA Contract of Guarantee (Third Revision, Aug. 1, 1995) (emphasis added) (U.S.

App. at 227).

Although Claimargts correctly observe that court judgments have, in a few extreme and
unusual cases, risen to the level of 2 "denial of justice” that implicates State responsibility, see
Notice of Claim 4 145, that observation is irrelevant, as it confuses the concept of "denial of
justice” with the entirely separate concept of "measures.” It has long been recognized in

international law that actions of the judiciary, by which a "denial of justice” may be effected, are

e See also, ¢.g., Agreement Between the Government of Canada and the Government of the
Polish People’s Republic Relating to the Settlement of Financial Matters (Oct. 15, 1971)
(requiring payment on claims concerning "property, rights or other interests nationalized or
otherwise taken by the application of Polish legislation or administrative decisions") (emphasis
added), Weston at 183; Agreement Between the Government of Canada and the Government of
the Socialist Republic of Romania Conceming the Settlement of Outstanding Financial Problems
(July 13, 1971) (requiring payment on claims conceming "Canadian property, rights and interests
affected by Romanian measures of nationalization, expropriation, taking under administration,
and any other similar legislative or administrative measures . . . .") (emphasis added), Weston at
171. "
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entirely distinct from actions of all other organs of government. As one leading treatise explains,
"the popul.ér meaning of denial of justice . . . seems to be that relating to court action. . ..
Alilxough one cannot be t;m certain @t this is the term's 'natural’ meaning, it is undoubtedly the
one which is usually favored by textwrite'rs on international law." Alwyn V. Freemah, The

_International Responsibility of States for Denial of Justice, 148 (1938) (emphasis in original). It
is well-established tiaat this "popular” understanding of denials of justice "omits wrongs by any
organs of the State other than courts or bodies acting in purely judicial capacity.” Id. at 146.

Given this settled conceptual distinction between denials of justice (i.¢., wrongs
committed by courts) and wrongs committed by the “political” organs of government, it would
be unreasonable to construe the single term "measures” to include court judgments in private
disputes in ;ddition to lcéislative and executive actions. This is particularly so in this case, given
that the definition of "measure” in NAFTA Article 201, on its face, does not rﬂcntion court
judgments or make any reference to a "denial of justice.” Indeed, the term "denial of justice”
does not appear anywhere in the NAFTA.

That Chapter 11 does not extend to court judgments in private cases is further
underscored by the fact that the scope of Chapter 11 is limited only to "measures adopted or
maintained" by a NAFTA country. See NAFTA Arsticle 1101(1). As a matter of common usage,
laws are "adopted,” and pre-existing rules or practices are "maintained.” Sgg, .., Webster's
Third New International Dictionary of the English Language 29 (1986) ("adopt” refers to "a bill
or measure passed or accepted formally"); id. at 1362 ("maintain" means to "keep up" or
"continue"). In contrast, court judgments in pri\'fate litigation are neither "adopted" nor
"maintained," but instead are "issued," "rendered," "entered” or "made.” Seg, £.g.. id. at 585 (a
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"decision” is "arrived at after consideration"); id. at 1223 (a "judgment” is "pronounced” or
"given in a cause by a court of law or other tribunal . A legﬁl Jjudgment entered for one party

In summary, for all of the above reasons, the plain text of the NAFTA excludes court
judgments in private disputes from the scope of Chapter 11. .

B. . : i . H 1]
NAFTA

As noted above, NAFTA Article 201 defines "measure" to include "any law, regulation,
procedure, requirement or practice," Although the drafters of NAFTA surely were capable of
identifying court judgments with specificity when they wanted to do so, Article 201 does not
refer to judgments, decisions, orders, or any other type of judicial decision-making inits
definition of a "measure.” By contrast, NAFTA Article | 109(4)(e) permits each NAFTA
government to apply its laws to "ensur“[e] the satisfaction of judgments in adjudicatory
proceedings." The use of the term "judgments” in this provision suggests that the drafters would
have put that term in the definition of "measure" in Article 201 if they had intended to cover
court judgments in private proceedings. Qﬂ,‘g,g,, Qpngnh;lmjs at 1279-80 (noting use of
principle of expressio unius est exclusio alterius in treaty interpretation),

Indeed, the term "measures" appears frequently throughout NAFTA Chapter 11 and,
without exception, is not used to refer to the judgments of domestic courts in private cases. To
the contrary, the provisions of NAFTA Chapter 11 make clear that the term “measures" refers to
investment-related legislative or administrative actions. Article 1 108, for example, refers to the

“continuation," "prompt renewal" or “amendment” of any non-conforming measures, while
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Article 1111 speaks of measures prescribing special formalities in connection with the

establishment of foreign investments, "such as a requirement that investors be residents of the

Pan-y or that investments be legally constituted under the laws or regulations of the Party...."

Such uses of the term "measures” are consistent with legislation or regulation and do not refer to
scourt judgments in private disputes. | See also, ¢.8., NAFTA Article 1114(2) ("(I]t is

| £inappropriate to encourage investment by relaxing domestic health, safety or environmental

a rpeasurés.")._ ; .

The term "measure” also appears several hundred times in other parts of the NAFTA,

each time making clear that the agreement as a whole is concerned not with court judgments in

- individuél private disputes but with trade- and investment-related legislative and adminis&ative
actions. Article 2103, for example, speaks of measures aimed at the imposition and coliection of
taxes. setting forth the extent 1o which such measures are subject to Chapter 11's arbitration
provisions. Se¢e NAFTA Article 2103(6). The entirety of Chapter 7 of the NAFTA is choted to
"Agriculturé and Sanitaryf and Phytosanitary Measures," while all of Chapter 9 is devoted to
"Standards-Related Measures,” which are defined as "standard(s], technical regulation{s] or
conformity assessment procedure(s].” NAFTA Aniclc 915. "h;leasm'es" is used in Article 302 to
refer to rules for allocating in-quota imports. and in Articles 309-315 to refer to certain non-tariff
export restrictioné "such as licenses, fees, taxation and minimum price rcquirements;" NAFTA

Article 315(1)(b); see also NAFTA Article 605 (referring to "Other Export Measures”). The
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term appears countless times in similar fashion throughout the NAFTA, reinforcing the same
point.& a

Indeed, from the more than one thousand pages that constitute the NAFTA, including
nearly 300 separate ;krticles as well as numerous annexes and supplemental agreements,
Claimants have been able to point to only two places where the term "measures” appears to be
used in the context of judicial action: a reference to "interim measures of protection” issued by
intemational tribunals, see Article 1 134, and in the specific context of inte!lectuél property
proceedings. See, e.g., Article 1716 ("Provisional Measurés"). These scant feferences to
"provisional measures" or "interim measures,” however, do not expand the scope of Chapter 11
to include jury verdicts or other domestic court judgments in private litigation.

"Provisional r;:easures“ or "interim measures of protection" are well-recognized as terms
of art that bear no relation to the "measures” of the type covered by NAFTA Chapter 11. The
terms generally refer to preliminary actions taken “to preserve the respective righis of the parties”

pending a decision by a court or tribunal where necessary to prevent a party from suffering

2 Sge. ¢.8.. NAFTA Articles 315 & 605 (using "export measures" as synonymous with
export restrictions, such as higher prices on certain goods); NAFTA Article 512 ("measures” as
distinct from "determinations” and "rulings" in certain customs matters); NAFTA Articles

.602(1), 606 (energy regulatory measures); NAFTA Article 904(1)-(measures relating to safety,

the protection of human, animal or plant life or health, the environment or consumers, including
prohibitions on importation of goods and services); NAFTA Article 1210 (preventing measures
relating to licensing and certification from becoming barriers to trade); NAFTA Article 1304
(discussing measures "adopted or maintained" to prevent interference with public
telecommunications networks); NAFTA Article 1305 (requiring NAFTA parties to adopt
antitrust measures, "such as accounting requirements, requirements for structural separation” and
other “rules” to prevent anticompetitive conduct); NAFTA Article 1406 (equating "measures”
with "regulation, oversight, implementation of regulation and . . . procedures . . . "); NAFTA
Article 1502(3) (requiring action through "regulatory control, administrative supervision or the
application of other measures . . . ."): -- "
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"irreparable prejudice.” Paraguay v, United States, 37 LL.M. 810, 818 (LC.J. 1998); sse also,
&.8., D.A. Redfern, W@Wmum
* Aboutto Tum?, 30 Tex. Int1 L. J. 71, 78 (1995); C. Brower & W.M. Tupman, Court-Ordered
Provisional Measures Under the New York Convention, 80 Am. J. Int! L. 24 (1986) ("[TJhe

#» rules of most international arbitral regimes authorize a tribunal to order interim or provisional

£ measures ")

* This is precisely the manner in which the terms "provisional measures” and "interim
measures of protection” are used in the NAFTA. Article 1134 authorizes international arbitral
tribunals to "order an interim measure of protection to preserve the rights of a disputing party, or

- to ensure that the Tribunal's jurisdiction is made fully effective, including an order to preserve
evidence in the possession or control of a disputing‘ party or to protect the Tribunal's
jurisdiction.” Similarly, Article 1716, which applies only to intellectual property disputes,
requires each NAFTA Party to "provide that its judicial authorities . . . Ijave the authority to order
prompt and effective provisional measures" to enjoin an alleged infringement of inteliectual
property rights and "to preserve relevant evidence in regard to the alleged infringement.”

NAFTA Article 1716(1). See also NAFTA Anticle 1715(2)X{) (judicial authorities must have
power to order a party who improperly reque#ted provisional measures in an intellectual property
dispute 10 .compensate the party "wrongfully enjoined or restrained . .. .").

Clc_arly, the recognition of an international arbitral tribunafs authority to issue interim
measures of protection does not imply that the judgments of domestic courts in private disputes
are "measures” subject to arbitration under Chapte;' 1. Neither dﬁ the references to court-
ordered provisional measures of protection in intellectual property disputes suggest that court
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judgments in private litigation are subject to arbitration under Chapter 11. The only relevant
textual provision in Chapter 17 in fact suggests the opposite. Seg¢ NAFTA Article 1716(5)(b)

(requiring NAFTA Parties to allow defendants to have ex parte measures of protection "reviewed

* by [the relevant NAFTA Party's] judicial authorities . . . .").

Moreover, Chapter {7 does not permit challenges to provisional measures of protection in
individual cases. Certain provisions of Chapter 17 require that the Parties empower their courts
to take particular actions, as, for example, Article 1716(1), which provides that "each Party shall
provide that its judicial authorities shall have the authority to order prompt and effective
provisional measures . . . .", but those provisions do not open any individual court decision to
challenge under the NAFTA. Other provisions require each Party to ensure "that enforcem;:nt
procedures . . . are available under its domestic law so as to permit effective action to be taken
against any act of infringement of intellectual property ﬁghts cover;d by this Chapter...." Eg.
Anticle 1714(1). Such an obligation might not be met if, for instance, a Party's court system
displayed a pattem or practice of failing to issue provisional measures to protect intellectual
property rights. However, that obligation__ does not open a court's decision involving such
measures in any specific case to a NAFTA chalienge along the lines of the procéedings that
Claimants have instituted in this case.

For another reason as well, provisional measures of protection under Chapter 17 are
entirely distinct from the sort of court judgments that Loe=wen challenges here. Article 1716{6)
provides that the judicial authorities of the NAFTA Parties must "revoke or otherwise cease to
apply the provisional measures . . . if proceedings leading to a decision on the merits are not
initiated” within a certain period of time. In the event that proceedings leading to a decision on
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the merits of the case are initiated, NAFTA Article 1718(7) requires the NAFTA Parties to

provide for a "review” to determine whether the provisional measures should be modified,

rgvc;ked or c;onﬁnned. Bc;th of these provisions show that the issuance of provisional measures

is entirely independent of court proceedings on the merits and, indeed, that a proceeding on the

. merits need not even exist for provisional measures to be nssued in the first instance. Thus, even

*if court-ordered "provisional measures” fell within the scope of the term "measures” in Chapter
11, these provisions of Chapter 17 confirm that court judgments on the merits of a given private
dispute' — such as the court judgments challenged here — are not arbitrable "measures” for

purposes of Chapter 11. Cf, ¢.g., C. Higgins, Interim Measures in T tonal Mari

Arbitration. 65 Tul. L. Rev. 1519, 1523-24 (1991) ("Provisional”or interim measures of relief are

distinguishable from interim awards. Generally interim awards involve rulings on the merits or
substance of the dispute,“\ whereas interim measures of relief are merely "orders given by the
arbitrator/s for th‘e preservation of rights and property" pending the proceedings on the substance
of the case) (quoting ICC Arb. Comm'n, Report on the Problems of Interim/Partial Awards § 1.1
(1985)); P. Essoff, Finland v. Denmark: A Call to Clarify the Intemational Court of Justice's
Standards for Provisiopal Measures, 15 Fordham Int'] L. J. 839, 841 (1992) (the ICJ's "power to

hear a case on the merits is distinct from its power to indicate provisional measures.").
It is also significant that the term "measures” in NAFTA Article 1101(1) is modified by
the phrase "adopted or maintained." As noted above, this additional limitation is inconsistent
| with court judgments in private litigation, as such judgments are not "adopted or maintained,”
t-:ut insteéd are "rendered," "issued” or "made." See supra at 32. Where the phrase "adopted or
maintained"” is used elsewhere in the NAFTA, it refers to legislative or administrative rules or
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actions that concern trade and investment. Seg, e.g., Supplemental Agreement on Environmental
Cooperation, Annex 36A, § 4 (Sept. 13, 1993) ("procedures adopted or maintained” by Canada);

NAFTA Article 2104(3) (requiring certain "measure[s] adopted or maintained” to be "temporary

~ and be phased out ;progressivcly"); NAFTA Article 314 (conditions under which a Party "may

adopt or maintain any duty, tax or other charge on the export” of goods); NAFTA Article 906(4)
("technical regulation adopted or maintained™); NAFTA Article 91 0(3Xa) ("any standard or
conformity assessment procedure proposed, adopted or maintained"); NAFTA Annex 301 3,8
B(2)(b) ("tariff rate quotas adopted or maintained"); NAFTA Article 1210 ("any measure
adopted or maintained by a Party relating to the licensing or certification of nationals of another
Party"); NAFTA Article 1302(7)(d) ("a licensing, permit, registration or notification procedure
which, if adopted or maintained, . . ."); NAFTA Article 719(a) ("any control or inspection
procedure or approval procedure, proposed, adopted or maintained . . . ."); NAFTA Anticle
702(3) ("measures'adopted or maintained pursuant to an intergovernmental coffee agreement."),
Such usage throughout the NAFTA merely undei'scorres that Chapter 11 does not apply to
domestic court judgments in private litigationr

In short, in its context, the limiting phrase "measures adopted or maintained” in NAFTA
Article 1101 applies to legislative or regulatory actions and excludes domestic court judgments
in private disputes from its scope. It is not surprising, therefore, that the President of the United
States, when he transmitted the NAFTA to the U.S. Congress for approval, explained that "the
NAFTA's rules generally cover state and iocal laws and regulations, as well as those at the

federal level." NAFTA Implementation Act, Statement of Administrative Action, H.R. Rep. No.

39




103-159, Vol. 1, at 9 (1993) (emphasis added). Therefore, this Tribunal lacks competence to "
address Claimants' challenges to the judgments of the Mississippi courts.

C.. TheObject And Purpose Of The NAFTA

The principal goals of the NAFTA are clear: to "eliminate barriers to u'ade;' among

, Canada, Mexico and the United States, to "promote conditions of fair competition in the free

r u-;ﬂe area,” t0 increase "investment opportunities,” to "provide adequate and effective protection
and enforcement of intellectual property rights" in‘each of the three countries, and to "create
effective procedures . . . for the resolution of dfsputes ..." NAF TA Chapter 102 ("Objectives").
Nowhere in these stated goals is there any suggestion that the NAFTA was intended to apply to

, court judgments where the judgment consists of a jury's award of damages in a purely private
contract dispute, unrelated to any legislative or executive action, that was eventually settied out
of court.

In fact, the inclusion of such court judgments within the scope of Chapter 11's dispute
resolution mechanism would have undermined the stated goal of the NAFTA to “create effective
procedures . . . for the resolution of disputes . . . ." NAFTA Article 102(1)(¢). The NAFTA's
preparatory work reflects a concern that the agreement not lead to situations in which "an
international ribunal act(s] as an appeals court for domestic judicial decisions.” (U.S. App. at

- 272). In talking points for the negotiations, the United States warned that allowing such a result
would frustrate the very purpose of tixc dispute resolution mechanisms that are vital to 1he
NAFTA's success, as it would exacerbate "the political problems associated with investment
disputes ...." Id. Allowing court judgments in purely private litigation to constitute "measures”
under NAFTA Chapter 11 would therefore be contrary. to this stated objective. Indeed, because
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Loewen's challenge is so contrary to the object and purpose of the NAFTA, this case has been

 criticized as beyond the scope of the drafters’ intent, See, £.8., W. Glaberson, NAFTA Invoked to

Challenge Court Award in U.S., N.Y. Times, Jan. 28, 1999, at C1 ("[S)ome of those who were

_ most involved in the debate over the trade agreement five years ago say they did not anticipate

claims based on court verdicts.") (U.S. App. at 281).

D. Canons Of Treaty Interpretation Require That The Term "Measures Adopted Or
Maintained" Be Interpreted To Exclude Domestic Court Judgments In Private
Disputes

It has long been a principle of customary international law that treaties are to be
interpreted in deference to the sovereignty of states.&¥ See ¢ EC Measures Conceming Meat

and Meat Products (Hormones), 1998 WL 25520, Report of the Appeliate Body at *71 n.154

(WTO Jan. 16, 1998); Nuclear Tests Case (Australia v, France), 1974 1.C.J. 253, 267 (1974).

International tribunals repeatedly insist on an "unequivocal indication” of a "voluntary and
indisputable” acceptance by a sovereign of the tribunal's Jurisdiction, Case Concemning Maritime

Delimitation and Territorial Questions Between Qatar and Bahrain, 1995 1.C.J. 6, 63-64

& It has been persuasively argued that this interpretive rule -= sometimes referred to as
"restrictive interpretation” -- does not apply in disputes between sovereign parties to an
international agreement, as a presumption in favor of one party's sovereign interests would
necessarily minimize the sovereign interests of other parties to the agreement. See, &g, C.
Brower & J. Brueschke, -Unij i i » 267 (1998) (the "rule of

sovereign State to the detriment of any benefits in a treaty provided to another sovereign State.")
(quotation omitted). While we agree that restrictive interpretation does not apply in a "State-to-
State” context, this criticism has no application where, as here, the interpretive dispute is purely
between a State and a private entity that was not a party to the agreement giving rise to the
claim. Indeed, in the context of interpretive disputes between an investor and a State, the
claimant investor possesses no sovereign interest that would militate against the presumption in
favor of the sovereignty of the respondent State. :
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(dissenting opinion); Case Concerning Genocide, 1993 1.C.J. at 341-42. Given this strong
deference to sovéreignty, "[i)f the meaning of a term is ambiguous, that meaning is to be
preferred which is less onerous to the party assuming an obligation, or which interferes less with

the ienitorial and personal supremacy of a party, or involves less general restrictions upori the

*parties.” mejmnmmm at 1278-79.

* Clearly, an unwelcome review of a country's domestic court judgments in private

litigation through intemhtional arbitration would significantly interfere with that country’s

tenitt;ﬁal supremacy. As one noted scholar has observed, "a stringent control of municipal

judicial activity can and will result from submission of [denial of justice] cases to an arbitral

* tribunal or an international court of justice.“ Freeman at 172 (1938).2¥ As noted above, this
concern was recognized in the course of the negotiations of the agreement. See, eg.. US. App.
a1 272; s¢¢ als0, 6.8, Case Concemning the Barcelona Trastion, Light and Power 0., Lid.
(Belgium v. Spain). 1970 1.C.J. 3, 157-58 ("If an international tribunal were to . . . examine the
regularity of the decisions of municipal courts, the international tribunal would tumn out to be a
‘cour de cassation'. the highest court in the municipal law system. An international tribunal, on

the contrary, belongs to quite a different order; it is called upon to deal with international affairs,

not municipal affairs.”) (separate opinion of Judge Tanaka).

& Of course, the ultimate question before the Tribunal in such a case remains whether
international obligations have been breached; a violation of domestic law alone is insufficient to
trigger international responsibility. See. ¢.8.. i jca Si
(United States v. Italy), 1989 1.C.J. 15 9124. However, the substance of the national court
proceedings may be closely intertwined with an evaluation of whether a denial of justice under.
international law has occurred; an analysis of international liability may well entail exhaustive
analysis of the domestic court proceedings.
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