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INTRODUCTION

When this arbitration began, the Tribunal was told that the .Mississippi jury verdict was
the pr‘oduct of a seven-week trial infected by scores of improper appeals to the jury’s alleged :
“anti-Canadian, racial, and class biases,” which The Loewen Group (“Loewen”) was allegedly
given no opportunity to appeal by virtue of an “arbitrary” application of a statutory supersgdeas
bond rule. See Notice of Claim at {4, 5. At the same time, Claimants vigorously opposed
(with limited success) the efforts of the United States to conduct any discovery to determine
whether, in fact, these extreme allegations had any foundation. In light of the evidence that has
emerged over the past several months, one can readily see why Claimants opposed discovery as
they did.

In stark contrast to the fiction portrayed in Claimants’ various submissions throughout
this proceeding, the contemporaneous evidence establishes several facts that are fatal to
Claimants’ claim as a threshold matter. For example, notwithstanding their unsupported

| assertions to the contr;étry, Loewen never objected on the grounds of nationality, race or class bias
at any point during the Mississippi trial. Similarly, Loewen’s own documents (which Claimants
choose to ignore entirely. in their submissions) make clear that the company was fully aware of,
and was prepared to pursue, several reasonable and viable means by which it could have
appealed the jury verdict, but which the company simply elected to forego.

The United States has already explained in its Memorial on Matters of Competence and
Jurisdiction (“U,S. Mem.”) why these and other facts deprive this Tribunal of jurisdiction to hear
Claimants’ case, and why the claim should be dismissed in its entirety at this stage of the
proceedings. As explained below, Claimants’ submissions in response to the U.S. Memorial do

nothing to change this result.



L THE MISSISSIPPI COURT JUDGMENTS ARE NOT “MEASURES ADOPTED OR
MAINTAINED” BY THE UNITED STATES

Loewen argues at great length that the Tribunal has jurisdiction in this matter because, it

contend;s, NAFTA Chapter 11 permits challenges to all forms of judicial action. See Submission
of The Loewen Group, Inc. Concerning the Jurisdictional Objections of the United States (“TLGI
Sub.”) at-3-20. At the same time, Loewen concedes that state responsibility for judicial action “is
different in concept from the definition of ‘measure.’” Id. at 20. Because NAFTA Chapter 11 is
expressly limited only to “measures adopted or maintained” by a NAFTA Party (see NAFTA
Article 1101(1)), Loewe“n would thus appear to concede as well that NAFTA Chapter 11 does not
extend to all forms of judicial action.

This basic contradiction inherent in Loewen’s argument stems not only from Claimants’
evasion of the expressly limited scope of NAFTA Chapter 11, but also from a fundamental
misunderstanding of the United States’ jurisdictional :objections. Contrary to Loewen’s claim,
the United States does not contend in this case that NAFTA Article 1101 broadly excludes all
judicial action from the definition of “measures adopted or maintained” by a NAFTA Party. To
the contrary, the United States made clear that it may be appropriate, in certain circumstances not
present hefe, to construe judicial action in a given case to be a “measure.” See U.S. Mem. at 29 |
n.2l.

Rather, the United States rejects the notion of a broad, categorical inclusion of all judicial
acts within the scope of the NAFTA, the text of which cannot support such a broad construction.
As Loewen’s own international law expert, Sir Robert Jennings, cautions, it is wise to “reject[]

any a priori solution of the ‘measures’ problem, and insist[] instead on examining the actual

LN
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juridical context in which the term has been used in that particular case.” Second Opinion of Sir
Robert Jennings, Q.C. (Tab A to TLGI Sub.) (“Jennings Second Op.”) at5 (emphasis in
origil;al). Unfortunately, Claimants — and, with respect, Sir Robert himself - proceed to ignore *
this very admonition and contend broadly that all domestic judicial acts are “measures adopted or
maintained” by the government under NAFTA Chapter 11.

As explained in the attached statement of Professbr David D. Caron, a distinguished
expert in the international law of state responsibility (“Caron Statement™) (appended hereto at
Tab A), a NAFTA Chapter 11 Tribunal in any case challenging judicial action must determine at
the outset whether the particular judicial action is properly regarded as a “measure adopted or
maintained,” in light of the circumstances of the particular case.! This is so because, contrary to
Claimants’ contention, the text of the NAFTA cannot be interpreted to extend to judicial actions
of all types. A NAFTA Chapter 11 Tribunal must therefore consider the particular judicial action
in question, recognizing that judicial acts are accorded special treatment under both international
and domestic law and can give rise to state responsibility under customary international law in
only the most extraordinary of circumstances. See Caron Statement at 10-30.

When these Mississippi judgments are so examined, it is readily apparent that the judicial
acts challenged in this case cannot constitute a “measure adopted or maintained” by the United

States within the meaning of NAFTA Article 1101. In particular, because the Mississippi

1See Caron Statement at 6; cf. Barcelona Traction, Light and Power Co.. 1td. (Belg. v.
Spain), 1970 I.C.J. 3, 153-54 (Feb. 5) (whether judicial acts or omissions “would entail

international responsibilities as constituting infringements of international law, must of course be
decided from the nature of each act and omission in question,” in light of “the characteristics of
the judicial function of a State as a whole and the judiciary in relation to the executive in
particular.”) (separate opinion of Judge Tanaka).
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litigation exclusively involved private parties, with no g;)vemment participation, the court
judgments rendered in that litigation are not fairly viewed as acts of state that could render the
United States liable for a breach of its obligations under NAFTA Chapter 11. To the extent that,
after such an examination, the question whether the Mississippi judgments are “measures
adopted or maintained” for purposes of NAFTA Chapter 11 remains ambiguous, the NAFTA
must be interpreted restrictively to exclude such judgments from its coverage, in deference to the
sovereignty of the NAFTA Parties.

A The Text Of The NAFTA Does Not Sweep All Judicial Acts Into The Phrase
“Measures Adopted or Maintained” By A NAFTA Party

The essence of Loewen’s interpretive argument is that the phrase “measures adopted or
maintained” in the NAFTA must be construed to include all “acts attributable to a State under
international law,” including all judicial acts. TLGI Sub. at 20. The basic flaw of this argument,
however, is that it is simply not what the text of the NAFTA says. Instead, the term “measure” is
defined by an illustrative list that does not expressly refer at all to judicial acts. See NAFTA
Article 201. Had the drafters intended the broad meaning for which Claimants argue here, it
would have been quite easy for ﬂxem to have defined “measure” to mean “any act that is
attributable to a State under international law.” That they did not do so must be accorded
significance.

The United States has already provided an exhaustive tektual analysis of this issué, which
need not be rehearsed here. As we discussed in detail in the United States’ Memorial, the
relevant text of the agreement makes clear that NAFTA Chapter 11 does not extend broadly to all

judicial action and, in particular, to the domestic court judgments that Claimants have challenged
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in this case. See U.S. Mem. at 27-48; see also Caron Statement at 6 (“The phrase 'measures
adopted or maintained' clearly circumscribes a category of acts that is narrower than all acts
attribiltable to the State.”). Because much of the argument set forth in Loewen’s most recent ~ °
submission was already addressed in our Memorial, we limit our reply only to those few
additional interpretive claims that Loewen has advanced.

First, Loewen relies extensively on the recent decision of the tribunal in Azinian v,

United Mexican States, ICSID Case No. ARB(AF)/97/2 (Nov. 1, 1999), another case under

NAFTA Chapter 11, as support for its claim that the term “measures” in NAFTA Chapter 11
includes all judicial action. Loewen fundamentally misstates both the facts and holding of
Azinian, however, as that case did not present the question of whether NAFTA Chapter 11
applies to judicial action.

Contrary to Loewen’s manifestly incorrect characterization of the case, the dispute in

Azinian did not “involve[] a challenge to decisions by the Mexican courts . . . . TLGI Sub. at 4.

Rather, the case involved only a challenge to a Mexican city council’s alleged breach of a

concession contract. See, e.g., Azinian at § 35 (describing “Claimants’ challenge to the validity

of the purported termination of the Concession Contract . . . .”). Indeed, the Azinian tribunal

could not have been clearer that the case did not involve a challenge to judicial actions, as it
observed specifically that “fthe Claimants have raised no complaints against the Mexican courts;

they do not allege a denial of justice.” 1d. at 1100 (emphasis added). The Azinian decision,

therefore, is entirely inapposite here.

Although the Azinian tribunal offered some discussion of the principles applicable to

“denial of justice” claims (despite its observation that no such claim was presented in the case),




the tribunal’s obiter dictum in this regard did not establish — and could not have established — that
| such claims are cognizable under NAFTA. Chapter 11. Sge id. at  101-104, 120. For example,
the parties did not argue, and the tribunal did not discuss, the meaning of the term “measures” or *
of NAFTA Article 1101's limitation of the scope of NAFTA Chapter 11. Neither did the tribunal
have the benefit of any argument from the parties as to whether or how NAFTA Chapter 11
could be construed to apply to judicial acts. The Azinian decision, therefore, provides no support
for Loewen’s interpretive claim.?

Second, Loewen contends that provisions of NAFTA Chapter 17 requiring the NAFTA
Parties to provide certain "civil judicial procedures" for the enforcement of intellectual property
rights "confirms that the term ‘procedure’ encompasses all types of judicial acts . . . ." TLGI
Sub. at 9-10. Loewen’s contention is mistaken. As the United States has already exﬁlained, §__e_(;
U.S. Mem. at 37, the fact that the NAFTA Parties are required to empower their courts to provide
a specified list of judicial procedures — such as the list in Articles 1715(1) and (2), on which
Loewen relies —~ does not mean that any individual court decision is open to challenge under the
NAFTA. The United States empowers its courts to provide the procedures required by Article
1715 through such enactments as Title 28 of the United States Code (relating to the Judiciary and
Judicial Procedure), the Copyright Act of 1976, 17 U.S.C. § 1 et seq., and the Lanham

Trademark Act, 15 U.S.C. Ch. 22. The fact that these statutory enactments establish "civil

Unlike the present case, the domestic dispute that formed the basis of the Azinian claim
was between an investor and a governmental entity. In contrast, the Mississippi judgments at
issue in this case were rendered in a purely private dispute in which no governmental entity was
involved. The fact that the government was a party to the underlying court proceedings in
Avzinian thus renders the Azinian tribunal’s discussion of “denial of justice” claims all the more
irrelevant to the issue presented here. See infra at 10-13.

6
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judicial procedures" simply does not mean that "all types of judicial acts” -- such as a court’s
deciston involving those enactments in any particular case -- are open to challenge under NAFTA
Chal:;ter 11. Loewen’s reliance on NAFTA Chapter 17, therefore, is entirely misplaced. o

Third, Loewen contends that Chapter 10 of the NAFTA “confirms that final judicial |
decisions are ‘measures.”” TLGI Sub. at 10. Loewen relies in particular on Article 1019, which
requires thé NAFTA Parties to publish any “law, regulation, precedential judicial decision,
administrative ruling of general application and any procedure™ regarding government
procurement of goods and services. NAFTA Article 1019(1) (emphasis added). Significantly,
however, this list of government actions differs materially from the list used to illustrate the
‘ definition of “measure” in NAFTA Article 201, which does not include any reference to “judicial
decisions,” whether precedential or not. Article 1019 thus further demonstrates the NAFTA
Parties’ ability to include judicial decisions with precision where they intended to do so.

More important, Loewen ignores that the reference to judicial action in Article 1019 is
carefully limited only to precedential judicial decisions, and does not sweep broadly to include
all judicial action. See NAFTA Article 1019(1). By referring only to “precedential” decisions,
the NAFTA Parties recognized the difference between common-law rules created by judicial
precedent and an individual court judgment in a given case. Unlike an individual court judgment
(such as the judgments at issue in this case), a common-law rule or right of action may fairly be
analogized to statutory law ~ which is clearly a "measure" -- as both establish a right or
proscription that affects future conduct beyond the parties to a given case. By specifying only
"precedential” decisions and rulings of "general application," therefore, Article 1019 makes clear

that the NAFTA Parties had in mind only pre-existing legal rules, and not (as Loewen would



have it) all judicial action.” Indeed, this is precisely the point of our discussion in the U.S.
Memorial concefning Loewen’s misstatement of Cipollone v. Liggett Group, Inc., 505 U.S. 504
(1?92). See U.S. i\dem. at 45-46 (noting that Cipollone found only that a common-law right of
| action for damages, rather than individual court juczlgments in such cases, fell within the
definition of “requirement” under the statute in question). Article 1019, therefore; provides no
support for Loewen’s effort to sweep all judicial action into the coverage of NAFTA Chapter 11.
B. Both International And Municipal Law Accord The Judiciary A Unique Status,

And State Responsibility For Judicial Action Under Customary International Law
May Be Found In Only The Most Extraordinary Circumstances

While the United States agrees with Loewen that acts of the judiciary may be attributable
td the state, it does not follow that all judicial acts are therefore “measures” capable of violating
an obligation undertaken in an international agreement such as NAFTA Chapter 11. To the
contrary, unlike actions of the executive or the legislature, judicial acts can violate customary
international law obligations in only the most extreme and unusual of circumstances. See, e.g.,
T. Baty, The Canons of International Law 127 (1930) (“It is true that courts are organs of the
nation; but they are not its organs in the sense in which the executive and the legislature are.”);
Edwin M. Borchard, Diplomatic Protection of Citizens Abroad 195-96 (1915) (because “[iln
well-regulated states, the courts are more independent of executive control than any other
authorities . . . [,] the state is not liable for the acts of its judicial authorities unless there has been

some flagrant or notorious injustice or denial of justice sanctioned by the court of last resort.”);

Alwyn V. Freeman, International Responsibility of States for Denial of Justice 33 (1938) (*[Tlhe

*Surely Loewen does not contend (nor could it) that the Mississippi jury verdict was in
any way “precedential” or in any way created a common-law rule of general application.
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question of proof of illegal action will be more difficult [with respect to judicial action] than is
the case with other organs of the State.”).

_ The United States, too, distinguishes between judicial action and other forms of
government action as a matter of its own domestic law. For example, the U.S. Supreme Court
has long recognized liability for legislative and regulatory actions that violate the economic
protections of the U.S. Constitution, but has never recognized liability for judicial action under
those same provisions. See, e.g., Jill E. Fisch, Retroactivity and T egal Change: An Equilibrium
Approach, 110 Harv. L. Rev. 1055, 1075 n.121 (1997) (observing that the U.S. Supreme Court
“has never taken the view” that judicial decisions can violate either the Takings Clause or the
Contract Clause of the U.S. Constitution); Barton H. Thompson, Jr., Judicial Takings, 76 Va. L.
Rev. 1449, 1453 (1990) (observing with disapproval that “[t}he few scholars to have seriously
addressed thé issue have generally argued that it would be catastrophic to subject the courts to the
same constitutional constraints as the legislative and executive branches . . . .”); Dwight H.
Merriam, What Is The Relevant Parcel In Takings Litigation?, SC43 ALI-ABA 505, 552 (1998)
(“[1]t seems unlikely for reasons both practical and philosophical that the concept of judicial
takings will generate broad support from the courts.”). Indeed, as one study concluded, “[i]n the
overwhelming majority of the [world’s] legal systems investigated, the State is not liable for the

conduct of its judicial organs.” Opinion of the Max-Planck Institute in Haftung des Staates fiir

rechtswidriges Verhalten seiner Qrgane at 773 (1967) (quoted in Barcelona Traction, 1970 L.C.J.

at 155 (separate opinion of Judge Tanaka)).
Given the unique status of the judiciary in both international and municipal legal systems,

the actions of domestic courts are accorded a far greater presumption of regularity under



international law than are legislative or administrative acts. See Caron Statement at 14-26. As
Judge Tanaka of the International Court of Justice explained in Barcelona Traction, ¢
[i]t is an extremely serious matter to make a charge of a denial of justice
vis-a-vis a State. It involves not only the imputation of a lower
international standard to the judiciary of the State concerned but a moral
condemnation of that judiciary. As a result, the allegation of a denial of i

justice is considered to be a grave charge which States are not inclined to
make if some other formulation is possible.

1970 I.C.J. at 160 (separate cpinion of Judge Tanaka). See also id. at 155-56 (describing
qualified nnmumty of states for acts of the judiciary “by reason of the independence of the

judiciary,” as opposed to acts of the legislative and executive organs of government). It is

against this backdrop that any determination of whether a particular judicial action is a “measure”

e

within NAFTA Article 1101 should be made.

C. Because The Mississippi Litigation Was A Dispute Among Private Parties, The
Court Judgments In That Case Cannot Be Construed As “Measures Adopted Or ¢
Maintained” By The United States

The Loewen Group contends that there is no basis for “distinguish[ing], for purposes of
construing a ‘measure’ or other state action requirement, between judicial acts in litigation where q
the government is a party and judicial acts in litigation between private parties.” TLGI Sub. at 4.
This is not so.

The “act of state” doctrine, which generally provides that QOmestic courts will not judge

the validity of official acts of a foreign sovereign, see e.g., Banco Nacional de Cuba v. Sabbatino

376 U.S. 398 (1964), has long recognized the distinction between judicial decisions in cases
invdlving the government and those in cases involving only private parties. As explained in the

Restatement (Second) of Foreign Relations Law of the United States,
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[a] judgment of a court may be an act of state. Usually it is not, because it
involves the interests of private litigants or because court adjudication is
not the usual way in which the state exercises its jurisdiction to give effect
to its public interests,
Restatement (Second) of Foreign Relations Law of the United States § 41 cmt. d (1965)
(emphasis added). The Restatement provides the following illustration of the principle, which, in

substance, describes the Mississippi court judgments at issue here:

In a suit in tort by X against Y, a court of state A decides that X is entitled
to a specified amount of damages. This decision is not an act of state . . ..

1d. Gllustration 4).

This principle has been applied in numerous cases. For example, in Timberlane Lumber

-
; Co. v. Bank of America, N.T. & S.A., 549 F.2d 597 (9th Cir. 1976), a U.S. company sought to

.

challenge, in a U.S. court, a judicial decree issued by a court of Honduras that the company
alleged was improperly procured by private parties. The Timberlane court held that the
Honduran judicial decree was not an “act of state™ over which the U.S. court lacked jurisdiction
because “the allegedly ‘sovereign’ acts of Honduras consisted of judicial proceedings which were
initiated by . . . a private party and . . . not by the Honduran government itself.” Id. at 608.% See
also Liu v. Republic of China, 892 F.2d 1419, 1433-34 (9th Cir. 1989) (quoting Restatement);

Dominicus Americana Bohio v. Gulf & Western Indus., 473 F. Supp. 680, 689 (S.D.N.Y. 1979)

(“[TThe initiation of judicial proceedings in a foreign country is not encompassed by the act of
state doctrine even though foreign courts are responsible for the ultimate outcome of the

proceedings.”).

4Although Timberlane’s alternative holding was overruled by statute, neither legislative
nor subsequent judicial action disturbed the court’s holding concerning the “act of state”
doctrine. See Timberlane Lumber Co. v. Bank of Am., 749 F.2d 1378 (9th Cir. 1984).

11



The “act of state” doctrine is (as Sir Robert Jennings has himself observed) recognized in
jurisdictions around the world, even if by a different name. See 1 Oppenheim’s Intematioxza]
Law-368-69 (Robert Jennings & Arthur Waits, eds., 9th ed. 1992). Itis well-settled that “the
géneral principles of law recognized by civilized nations” may be regarded as a source of
: | international law. See Statute of the International Court of Justice, Oct. 24, 1945, art. 38(1)(c),
59 Stat. 1055; see also, e.g., lan Brownlie, Principles of Public International Law 16 (5th ed.
1998) (IC1J is authorized “to apply the general principles of municipal jurisprudence . . . in so far
as they are applicable to relations of States.”) (quotation omitted); id. at 3 (Article 38 of the ICJ
Statute is “generally regarded= as a complete statement of the sources of international law.”).

‘The principles undgrlying the “act of state” doctrine also find expression in the text of
NAFTA Chapter 11. As we explained in our Memorial, the limitation of NAFTA Article 1101
only to measures “adopted or maintained” by the government indicates the drafters’ intent to
limit NAFTA Chapter 11 to those actions that involve ratification by the government. See, e.g.,
U.S. Mem. at 54. This limitation accords with the focus of the “act of state™ doctrine on acts in
which the government has “exercised its jurisdiction to give effect to its I;ublic interests.”
Restatement (Second) § 41;

Moreover, the “act of state” doctrine provides a useful analytical framework for decision
in this case, as the ultimate inquiry is the same; i.e., under what circumstances may an act be
regarded as one of the State? Indeed, the use of the “act of state” doctrine’s analysis affords an
appealing symmetry between the legitimate spheres of authority for international and domestic
tribunals: if an act is truly that of a foreign government, the international tribunal will have

jurisdiction that the domestic court will decline, whereas an act that is not an “act of state” may

12



be addressed only in the domestic court. Cf Brownlie at 507 (act of state doctrine may be useful
to “the maintenance of a sensible relationship between national and international courts.”). The
“act of state” doctrine thus serves as an appropﬁate guide for determining whether a given
judicial act is properly regarded as a “measure adopted or maintained” within the scope of
NAFTA Article 1101.

Consistent with this principle, the Mississippi court judgments at issue here cannot be
viewed as either an “act of state” or as a “measure adopted or maintained” by the United States

under NAFTA Chapter 11. As noted, the O’Keefe litigation arose from a dispute among purely

private parties, in which no government was involved. As in Timberlane, “the allegedly

‘sovereign’ acts” of the government in this case “consisted of judicial proceedings which were

initiated by . . . a private party and . . . not by the . . . government itself.” Timberlane, 549 F.2d at

608. The Mississippi judgments, therefore, are virtually textbook examples of judicial actions
that are not properly those of the United States under the “act of state” doctrine and thus should
not be viewed as “measures adopted or maintained” by the United States for purposes of NAFTA
Chapter 11. See Restatement (Second) § 41 cmt. d, illustration 4.

D. Any Ambiguity Is Subject To Restrictive Interpretation In Favor Of The Parties
To The NAFTA i

Loewen contends that, even in the event of uncertainty as to whether the Mississippi court
judgments are “measures adopted or maintained” for purposes of NAFTA Chaper 11, the
doctrine of restrictive interpretation may not be employed to resolve that uncertainty in favor of
the sovereignty of the United States. Loewen is wrong.

Contrary to Loewen’s assertion, the doctrine of restrictive interpretation remains a vital
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principle of international dispute resolution in certain circumstances, particularly in the context

of interpreting jurisdictional grants in international agreements. Even within the past few years, ‘ *
fhe doctrine has been applied by many of the world’s leading international tribunals to construe -
international agreements in favor of sovereign interests; See, e.g., WTO Appellate Body Report

on EC Measures Concerning Meat'and Meat Products (Hormones), 1998 WL 25520, at *71

n.154 (Jan.16, 1998); Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosn. & Herz. v. Yugo.), 1993 1.C.J. 325, 341-42 (Sept. 13) (international
adjudication may proceed only upon an “unequivocal indication™ of a “voluntary and
indisputable™ acceptance by the State of the tﬁbunal’s jurisdiction). |

The Vienna Convention did not change this fact. To ﬁe contrary, the Vienna Convention
expressly authorizes the use of “supplementary means of interpretation” to determine the
meaning of ambiguous or obscure treaty provisions, or where interpretation would otherwise lead q
to an absurd or unreasonable result. See Vienna Convention on the Law of Treaties, art. 32. As

Loewen’s own expert, Sir Robert Jennings, has explained in a more détached setting (and in

o

terms even broader than the United States would accept), the doctrine of restrictive interpretation
is an entirely appropriate supplementary means of treaty interpretation in such circumstances,

consistent with the provisions of the Vienna Convention. See Oppenheim’s at 1278-79 (“If the

meaning of a term is ambiguous, that meaning is to be preferred which is less onerous to the

party assuming an obligation, or which interferes less with the territorial and personal supremacy

R,

of a party, or involves less general restrictions upon the parties.”).
We agree with Loewen that the doctrine does not apply in all circumstances. For

example, as we have explained, we agree with the criticism that restrictive interpretation could,
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in disputes between states, “lead[] to restrictions on the obligations of one sovereign State to the
detriment of any benefits in a treaty provided to another sovereign State.” U.S. Mem. at 41 n.24
(quot_ing Charles N. Brower & Jason D. Brueschke, The Iran-United States Claims Tribunal 267 -
(1998)) (internal quotation omitted).” However, unlike the “state-to-state” context in which such
a criticism“has merit, the doctrine of restrictive interpretation remains a viable interpretive canon |
in investor-state disputes such as this one, where only one party to the dispute was a party to the
underlying agreement, Cf. Oppenheim’s at 1276 (the value and relevance of supplementary
means of interpretation vary from treaty to treaty); Caron Statement at 31.

Indeed, a ruie of restrictive interpretation is necessary in NAFTA Chapter 11
investor-state disputes to safeguard thc= sovereign interests of all three of the NAFTA Parties.
Any Government that is the claimant in a state-to-state dispute knows that it might be the
respondent in a similar future dispute. Before proposing any interpretation of an international
agreement, therefore, a Government advancing a state-to-state claim must takef into consideration
the effect such an interpretation would have on its own sovereign interests. By contrast, in
investor-state disputes under NAFTA Chapter 11, the three NAFTA Parties appear as
respondents, whereas private investors appear always as claimants. A private investor making a

claim never needs to balance the sovereign interests of any of the NAFTA Parties (not even those

We note that one prominent scholar, on whose early writings Loewen relies for its
criticism of restrictive interpretation, later expressed a different view in interpreting jurisdictional
grants while sitting as a judge on the International Court of Justice. Compare TLGI Sub. at 13-
14 (quoting Hersch Lauterpacht, Restrictive Interpretation and the Principle of Effectiveness in

the Interpretation of Treaties, 26 Brit. Y.B. Int’] L. 48, 84 (1949)) with Certain Norwegian Loans
(France v. Norway), 1957 L.C.J. 9, 58 (July 6) (it is a “fundamental principle of international

judicial settlement” that “the Court will not uphold its jurisdiction unless the intention to confer
it has been proved beyond reasonable doubt.”) (separate opinion of Judge Lauterpacht).
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of its own Government) against its own purely private, commetrcial interests. For this reason as

_ well, therefore, it is entirely appropriate to interpret NAFTA Chapter 11 restrictively in

investor-state disputes in order to protect important sovereign interests against overreaching by
private claimants.

IL COURT JUDGMENTS THAT ARE STILL CAPABLE OF APPEAL DO NOT
QUALIFY AS “MEASURES ADOPTED OR MAINTAINED” BY ANAFTA PARTY
AND CANNOT, AS A MATTER OF LAW, GIVE RISE TO A BREACH OF NAFTA
CHAPTER 11

As the United States demonstrated in its Memorial, a lower court judgment that was
capable of appeal cannot qualify as a “measure adopted or maintained” by a NAFTA Party and
cannot, as a matter of law, es';ablish that a Party has breached an obligation under NAFTA
Chapter 11. See U.S. Mem. at 49;56. In response, Loewen contends that the requirement of
finality of judicial action was waived by NAFTA Article 1121, thus permitting an investor to
challenge any lower court action in an international proceeding under NAFTA Chapter 11,
regardless of: whether appeals from the lower court action were available in the domestic judicial
system. See TLGI Sub. at 20-25.

Contrary to Loewen’s assertions, the requirement of finality is a substantive element of
any NAFTA Chapter 11 claim based on judicial acts, and is distinct from the local remedies rule,
which is a procedural prerequisite to presenting a claim under customary international Jaw. As
Professor Caron explains, “a judicial act can only be a ‘measure’ when it is a final systemic
pronouncement of the sovereign; that is, an act which the judicial system has had an opportunity
to review.” Caron Statement at 7. Article 1121 is a procedural provision and cannot waive the

substantive requirement of finality. Moreover, even if the requirement to appeal were seen as
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merely procedural, Article 1121 must be read narrowly to waive the local remedies rule only to
the extent necessary to make the article effective. Loewen has not provided the “clear proof”
neces_sa:y to establish that the exhaustion requirement was waived with respect to claims based -
on judicial action.

A. The Text Of The NAFTA And Customary International Law Require Finality As
A Substantive Element Of Claims Challenging Judicial Acts

Claimants' case depends on the extraordinary proposition that a foreign national may
bring an international challenge to the decision of a domestic court, even when that foreign
national elects not to allow the internal corrective mechanism of appeal to function. Prior
adjudicators have found the mere suggestion of such a rule unthinkable. See, ¢.g., Jennings,

Laughland & Co. v, Mexico, (U.S. v. Mex. 1874), reprinted in 3 John B. Moore, History and

Digest of International Arbitrations, 3135, 3136 (1898) (“The umpire does not conceive that any
government . . . can thus be made responsible“for the misconduct of an inferior judicial officer
when no attempt whatever has been made to obtain justice from a higher court.”) (Thomton, U.).
Courts, by their nature, operate in self-correcting appellate tiers, which only together constitute a
judicial system. See U.S. Mem. at 50-52. For purposes of international claims law, they function
as a single unit. See Edwin M. Borchard, Responsibility of States at the Hague Codification
Conference, 24 Am. J. Int'l L. 517, 532 (1930) (“[Jjudicial action is a single action from
beginning to end, and . . . it cannot be said that the State has spoken finally until all appeals have
been exhausted.”) (citing Belgian delegate).

The United States has consistently held this view. For example, in 1901, the United

States rejected a claim for reparation in a case substantially similar to this one on the grounds that
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a denial of justice could not be premised on an unappealed court decision, notwithstanding the

requirement of an appeal bond. In Ferrara’s Case (1901), reprinted in 6 John B. Moore, Digest of Y
Inteinational Law 672 (1906), an Italian national alleged that she was deprived of her opportunity.

to appeal a state court judgment in the United States by the requirement of an appeal bond that

she could not afford. The United States rejected the claim, noting that

[i]t frequently happens that litigants ate denied rights by the decisions of inferior
courts and are obliged, in order to establish such rights, to carry the case to the
courts of last resort. The plaintiff . . . should pursue the judicial remedy afforded
by our laws, perfecting her appeal to the court of appeals . . . of Colorado, and, if
necessary thereafter, by appropriate proceedings, bring the case before the
Supreme Court of the United States.

Id. at 674. Addressing the bond issue specifically, the United States explained, in terms equally :
applicable to the present claim, that

[t]he poverty of the plaintiff, which, it is alleged, prevented her from taking the
necessary legal proceedings to establish her rights, affords no basts for a claim of
denial of justice. It is a rule practiced not only by many American courts, but also
by those of other civilized states, that the plaintiff shall, as a condition to the
prosecution of his case, give a bond to secure the costs {caution judicatum solvi)
he may thereby occasion. Such requirement can not be treated as a denial of free
access to the courts, nor as a denial of justice giving ground for diplomatic
intervention. . . . Much less could the United States be expected to pay outright
this claim, considering that the Government was not in the remotest degree
connected with the transaction out of which the claim arose, and that justice has
not been judicially denied.

Id. at 674-75 (emphasis added).

The invasive nature of international review of a domestic court decision makes it
particularly important that the decision under examination be the final product of a judicial
system, with the benefit of all possible levels of judicial review. It is only with the utmost

caution that an international tribunal may reexamine the actions of a domestic judiciary: “It is an
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extremely serious matter to make a charge of denial of justice vis-a-vis a State. It involves...a
moral condemnation of that judiciary. As a result, the allegation of denial of justice is considered
to be-a grave charge . . . .” Barcelona Traction, 1970 1.C.J. at 160 (separate opinion of Judge
Tanaka) supra at 10; Caron Statement at 15-19.
The text of NAFTA Chapter 11 fully reflects this finality requirer;lent as a substantive
precondition to jurisdiction. First, Article 1101 requires that a measure be either “adopted” or
“maintained” by a Party in order to fit w1thm the scope of Chapter 11 and its dispute resolution
provisions, terms which themselves reflect finality. See U.S. Mem. at 53-54. Second, NAFTA ‘ }
Articles 1116 and 1117 require allegation of a “breach,” which, as a matter of law, mandates

finality of government action. See, e.g., id.; Amos B. Corwin v. Venezuela (U.S. v, Venez.),

reprinted in 3 Moore, International Arbitrations at 3218 (“It is thoroughly well settled thatin. . .
judicial sentences éenera.lly where appeals are reasonably attainable -- a state's liability begins
only when the court of /ast resért, accqssible by reasonable means, has acted on it.”} (Little,
Comm’r) {(emphasis in original). Both a “measure” and a legally sufficient allegation of a
“breach” are strict jurisdictional prerequisites that any claimant must meet. See U.S. Mem. at 54.
Claimants’ submissions are notable for their failure even to mention these express textual
requirements.

B. The Substantive Requirement Of Finality For Challenges To Judicial Acts Is

Distinct From The Procedural Requirement To Exhaust Local Remedies And Is
Not Waived By NAFTA Article 1121

Loewen rests its entire argument on the dual assertions that the finality requirement is

identical to the customary international law rule of exhaustion of local remedies (the “local
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remedies rule™), and that the NAFTA waived this customary international law rule in its entirety.
Loewen is wrong in both respects.

1. The Substantive Requirement of Finality for Challenges To Judicial Acts .
Is Distinct From The Procedural Requirement To Exhaust Local Remedies

Contrary to Loewen’s claim, Chapter 11's requirement of finality with respect to claims of
judicial breach is distinct from the general customary international law requirement that a
claimant must exhaust all domestic remedies for an international wrong before a claim can be
presented diplomatically. Judicial finality requires the judicial .sj*stem to reach a ﬁﬁal
determination before it can engage state responsibility. The local remedies rule, in contrast,
requires a claimant to seek anc’l exhaust both judicial and non-judicial remedies for all alleged
breaches of international law — performed by any branch — before, as a procedural matter, the
claim can be he&d.

I is true that the local remedies rule and the judicial finality requirement ;:hare certain
characteristics. And, as a general matter, the local remedies rule eclipses the operation of the
judicial finality rule, since, if the former is in effect, one need never examine the latter separately.
Thus, it is no surprise that descriptions of the local remedies rule incorporate the concept of a
final decision by the highest possible court, see TLGI Sub. at 23, or that the support for judicial
finality has oftt;n been expressed in the context of the local remedies rule. See id. at 22. This
does not mean, however, that the doctrines are identical, but instead shows only that elements of |
the rationale for one may support the application of the other.

For example, as Loewen abserves, the Interhandel case was decided on the grounds that

Interhandel had failed to exhaust local remedies. But the reasoning underlying the decision --
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that “[bjefore the tribunals of the respondent State have handed down its final decision, the State
may not be considered liable internationally because and for the simple and good reason that the

damage has not as yet been consummated”-- is equally strong support for the substantive .

requirement of judicial finality. See Interhandel (Switz. v. U.S.), 1959 1.C.I. 6, 45-46 (Mar. 21)
(separate opinion of Judge Cordova). The fact that jl‘.ldicial finality is commonly obscured by the
local remedies rule should not deter this Tribunal from recognizing that rule's narrower cousin as ‘
a distinct constraint on iis exercise of jurisdiction.

As David Mummery, cited also by Loewen, observed, “[t]he rules relating to denial of
justice, with which the local remedies rule is often confused, spring from different roots.” David
R. Mummery, The Content of the Duty to Exhaust Local Judicial Remedies, 58 Am. J. Int? L.
389, 411 (1964). Judicial finality is the primary rule underlying the concept of “denial of
justice,” for if cannot be said that “justice” is denied until the system of justice has spoken. See
id. at 413 (“Denial of justice involves measuring the respondent state's system of justice against
an international standard”) (emphasis added). As Mummery further explains, “the confusion
[between denial of justice and the local remedies rule] is greatest in the area of judicial
institutions . . . . Here the denial of justice concept and the local remedies rule are each being
used to examine es;entially the same issue, viz., the availability and nature of the domestic
judicial remedy.” Mummerg at412.

Despite the similarities between the two principles, they are analytically distinct. This
distinction is reflected in the Draft Articles on State Responsibility prepared at the 1930 League
of Nations Codification Conference. Article 9 of that draft, which lists bases of state

responsibility, includes a provision for judicial acts that clearly recognizes a finality requirement:

21



International responsibility is incurred by a State if damage is sustained by
a foreigner as a result of the fact:

(1) that a judicial decision, which is not subject to appeal, is clearly
incompatible with the international obligations of the State.

4 League of Nations, Acts of the Conference for the Codification of International Law, art. 9 at

236-37 (1930) (emphasis added). The 1930 Draft Articles thus recognize “a distinction between
finality — one element in the substantive definition of liability — and the procedural concept of
exhaustion of local remedies, which is treated in a separate article. See id. art. 4 at 236 ("The
State's international responsibility may not be invoked as regards reparation for damage sustained
by a foreigner until after exhaustion of the remedies available to the injured person under the

municipal law of the state."). See also Fred K. Nielsen, International Law Applied to

Reclamations 28-29, 70 (1933) (including exhaustion both as a substantive element of state
responsibility for acts of judicial authorities and in the description of procedural rules applicable
to international tribunals).

Even authors who see the finality requirement as an aspect of the local remedies rule
consider it a substantive oﬁe. For example, as we noted in the U.S. Memorial, Freeman contrasts
the procedural nature of the local remedies rule in “original violations of international law prior
to and unconnected with the administration of justice” with its “substantive faculty of creating
responsibility where local remedies function defectively” in cases involving private parties. See
U.S. Mem. at 51 n.30. Although Loewen asserts that Freeman's distinction turns on whether the
actors are private or public, not on whether they are judicial or non-judicial, Loewen is mistaken.
See TLGI Sub. at 23-24 (citing Freeman). The paragraph following the cited language clarifies

that the "fundamental distinction" is "between claims arising out of original breaches of
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international law other than failures in administering justice, and claims founded solely on a
defective operation of the judicial function and in which no international wrong was committed
prior ‘to the operation of local remedies.” Freeman at 407-408 (emphasis added).® Thus,
Freeman is indeed distinguishing between judicial wrongs -- where the appeﬂ requirement is
substantive -- and non-judicial wrongs -- where it is not.’

Because of the serious nature of the charge of denial of justice and the extremely exacting
standard of proof required for such claims, international tribunals are rarely faced with challenges
to judicial acts. See supra, at 8, 10. This, together with the general applicability of the local
remedies rule, means that there are very few cases in which tribunals have needed to analyze th;
question of finality in isolation. However, when the occasion to do so has arisen, international

tribunals have required judicial finality independent of the local remedies rule. For example, in

SAlthough Freeman elsewhere remarks that "a denial of justice is no less a violation of an
international rule merely because it emanates from a court of first instance,” in the same breath
he recognizes the weakness of that position: "And yet one may be justified in demanding
whether, in a realistic sense, justice can be considered as denied when in fact justice has not
finally spoken; when there still remains the substantial possibility that an appellate tribunal will
correct the wrong below.” Freeman at 445. Ultimately, Freeman does not resolve the issue,
reasoning that the local remedies rule will, in any event, prevent claims from being raised prior to
judicial finality. Id. at 446.

"The Whiteman citation to which the Loewen Group refers should be similarly read. See
TLGI Sub. at 24 (citing 8 Marjorie M. Whiteman, Digest of International Law, at 789 (1967)). In
essence, it makes the same point -- that exhaustion is substantive in cases where judicial action is
the source of the harm claimed; procedural in others. Whiteman labels the distinction "imputable
to the State" versus "not imputable to the State” -- but this nomenclature may merely reflect a
notion that, in the claims context, state responsibility does not attach for a judicial decision until
that decision is final; thus, a judicial act cannot be "imputable to the State" until it is the product
of a final decision. See, e.g., 5 Moore International Arbitrations, 4471, at 4472-73 ("[A] state is
politically answerable only for the decisions of its highest tribunals."”) (from Mr. Kane’s notes on
the Commissioners’ decisions in cases brought under the French Indemnity: Convention with
France of July 4, 1831 (U.S. - France)).
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the context of a lump sum settlement agreement, the American-Turkish Claims Commission at
least once rejected a claim based on judicial actions because the claimant failed to appeal. See
Christo G, Pirocaco v. Republic of Turkey, (1923), reprinted in Fre:d K. Nielsen, American-

Turkish Claims Settlement under the Agreement of December 24, 1923, 587, 589 (1937) ("Asa

general rule, a denial of justice can be predicated only on a decision of a court of last resort. A
litigant must exhaust his remedies before it can be said that he has had that final judicial
determination of his case which the law affords.").! Thus, even where the brl_oad local remedies
rule is not applicable, tribunals nonetheless have determined that, for claims based on judicial

actions, finality is required. See also 5 Moore, International Arbitrations at 4471, 4472-73

(applying finality requirement to judicial proceedings in a lump sum settiement agreement
context) (from Mr. Kane’s notes on the Commissioners’ decisions in cases brought under the
French Indemnity: Convention with France of July 4, 1831 (U.S. - France)).

None of the cases cited by Loewen is to the contrary. Although Loewen asserts that

¥It seems clear that exhaustion of local remedies was not a general requirement for
compensation under the American-Turkish Claims Commission, as those claims were settled by
lump sum agreement, in which the local remedies rule typically is not considered a bar. See, e.g.,
1 Richard B. Lillich and Burns H. Weston, International Claims: Their Settlement by Lump Sum
Agreements 5-6 (1975) (local remedies rule typically is not considered a bar to adjudication of
claims under lump surn settlement agreements, even where the rule is not expressly waived in the
agreement). Moreover, the jurisprudence of the American-Turkish Claims Commission clearly
implies that exhaustion of local remedies was not generally required. See Starr Piano Co. v.
Republic of Turkey (1923), reprinted in Fred K. Nielsen, American-Turkish Claims Settlement
314, 316-17 (finding that seeking local remedies and having them denied is only one of three
ways to establish claim). See also Armour & Co. v. Republic of Turkey, id. at 154-55 (awarding
compensation based on requisition receipts where there was no suggestion that claimant sought
compensation from Turkish Government in local courts); Quaker City Rubber Co. v. Republic of
Turkey, id. at 229 (same); Whittemore Bros. Corp. v. Republic of Turkey, id. at 575 (same); The
Texas Co. v. Republic of Turkey, id. at 579-80 (same); Socony-Vacuum Qil Co.. Inc. v. Republic
of Turkey, id. at 377 (same, except seizure proven through other methods).
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"international tribunals have often reviewed the decisions of inferior municipal courts where the
exhaustion requirement has been waived or is otherwise inapplicable," TLGI Sub. at 21, all of the
cases on which Loewen relies fundamentally involved challenges to administrative rather than
judicial acts, or involved challenges to what appear to be final judicial decisions.

For example, in G.W. McNear, Inc. v. United Mexican States, 4 R.LA.A. 373 (U.S. v.
Mex. 1928), the challenged act was the seizure of a shipment of wheat by Mexican customs

| authorities. Although court proceedings of a "summary character" authorized the seizure, the

Commission did not find that the court action breached Mexico's international responsibility; in
fact, the Commission noted that "[i]t is possible that the court was justified in ordering the
seizure of the goods in the course of proceedings of a summary character.” Id. at 375. Instead,
the Commission held that it was the customs authorities’ continued retention of the wheat after
they had been informed of the rightful owner that constituted the violation. Even the concurring
opinion of Commissioner Nielsen, cited by Loewen, rests liability on the acts of "the .
administrative authorities,” and not on "the court whose process was invoked." Id. at 375-76.

Similarly, The Texas Company (U.S. v. Mexico}, Decision 32-B, reprinted in American
Mexican Claims Commission 142 (1948), involved a challenge to the “interprétation or
application" of several Mexican export taxes. Although the decision mentions that there were
proceedings in Mexican courts on the interpretation of the decrees, and notes that exhaustion of
remedies is not required, it appears that the subject of the claim was the alleged illegal exaction
of taxes by the executive -- an administrative, not judicial, function.

The case of Young, Smith & Co. v. Spain (U.S. v. Spain 1879), reprinted in 3 Moore,

International Arbitrations at 3147, also involved a challenge to administrative action -~ the
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seizure by Spanish administrative authorities of the property of American citizens, and the

resolution of the matter by an administrative official. See id. at 3148. In that case, the umpire

explicitly based his finding of jurisdiction on "the unlawful seizure by Spanish authorities . . .
even if no allegation of a denial of justice be superadded to the original demand.” Id. at 3148
(Baron Blanc, Umpire). As in the previous cases, court action did not form the basis of the claim

and thus the case lends no support to Loewen’s contention.

The case of Frederic Bronner v. Mexico, (U.S. v. Mex.), reprinted in 3 Moore

International Arbitrations at 3135 (1898) (Thbrhton, U.), on which Loewen also relies, is to

similar effect. Like the G.W, McNear case, the Bronner case involved the confiscation of goods

by the Mexican customs-house authorities. While the opinion used the term "denial of justice,"
the original wrong at issue appears to have been an administrative, not judicial, act.

- More fundamentally, to the extent that the claim in Bronner was based on a judicial
decision, it is almost certain that the judicial decision at issue was a final decision of the Mexican
court system. Despite Loewen’s assertion that thete was “no evidence that the judicial decision
was appealed to Mexico’s highest court,” TLGI Sub. at 22, the opinion expressly refers to the
decision of the "Mexican tribunals" — in the plural — regarding the administrative confiscation.
Moreover, because Sir Edward Thornton, the umpire who decided this case, routinely dismissed

claims brought under the same Convention (the U.S.-Mexico Claims Convention of July 4, 1868)

due to claimants' failure to appeal, it is highly unlikely that the judicial decisions in Bronner were
subject to further appeal. See, ¢.g., Jennings. Laughland & Co. v. Mexico, 3 Moore,

International Arbitrations, at 3135-36 (Thornton U.) (dismissed for failure to appeal court

decision); Alfred A, Green & Co. v. Mexico, (1876) id. at 3139 (same);, Benjamin Burn v.
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Mexico, (1876) id., at 3140 (same); Schooner Ada, Smith and Mason v. Mexico, (1875), id. at

3143-44 (same); Charles B. Smith v. Mexico, id. at 3146 (same); William J. Blumhardt v.
Mexico, id. at 3146-47 (same).

Even if, in some cases, international tribunals have taken jurisdiction over claims based
on judicial actions that are still subject to appeal, this does not prove Loewen’s point.’ While
prior decisions can give some guidance as to the content of iniernzitional law requirements, this
Tribunal is of course in no way bound to follow the decision of any other Tribunal, even that of
other NAFTA Tribunals. See NAFTA Articles 1131, 1136(1). These are developing areas of
international law, subject to active intellectual debate among respected scholars. Even if
international law sources provide conflicting guidance on the relationship between the concept of
finality and the local remedies rule (and Loewen has failed to identify any genuine conflict on
this point), at bottom there is a general recognition of the need to allow domestic judicial systems
to reach a final, independent decision before subjecting them to international scrutiny. See U.S.
Mem. at 50-53. The contrary rule could subject a national govermment to probing international
review of its judicial processes in every case in which a foreign litigant chooses not to appeal --
including failing to appéal for reasons as unjustifiable as neglect or indifference on the part of the

litigant himself. The Parties cannot have intended such a result. See Caron Statement at 30-31.

*We are aware, for example, of a set of cases in which an international tribunal
disallowed demurrers urging rejection of claims that arose out of unappealed prize court
determinations. See, e.g., Napier Case (U.S. v. Gr. Brit.), No. 143, reprinted in 3 Moore,
International Arbitrations at 3152-54. The Commissioners found that "there may be
circumstances which may make it [their] duty . . . to consider some of the cases in which there
has been no appeal." In cases where the claimants had failed to pursue reasonably available
avenues of appeal, however, the Commissioners summarily disallowed the claims on that ground
alone, without reaching the substantive merits of the claims. Id. at 3157-59.
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This tribunal should follow the fundamental assumptions underlying the long history of
international review of final domestic judicial decisions, and recognize that finality is a ¢

substantive element of any challenge to judicial action in an international proceeding under . .

NAFTA Chapter 11,

[y

2, NAFTA Article 1121 Does Not Waive The Requirement That A Court
Judgment Must Be Final Before It Can Be The Subject Of An
International Claim

Loewen concedes (as it must) that, under general principles of international law, finality
is required fo state a claim based on judicial action, if by nothing else than the operation of the

Jlocal remedies rule. See TLGI Sub. at 22-24, 26-28. Loewen’s argument therefore depends on

=

reading NAFTA's Article 1121 somehow to abolish that fundamental requirement. But Article
1121 did not do so. Instead, Article 1121 is fully consistent with a judicial finality requirement,
even if that requirement is considered procedurat. | P
As shown previously, judicial finality is a substantive ‘element of estéblishing botha
"measure adopted or maintained by a Party" and a "breach" of applicable law. This requirement
is independent of any procedural requirement to exhaust local remedies. Article 1121, providing
"Conditions Precedent" to submission of a claim, is located in the procedural section of Chapter
11, Section B, and addresses only procedural matters, not substantive ones. Hence it does not
waive substantive requirements necessary to establish a claim.
As one prominent scholar explains, cases involving a procedural requirement to exhaust
are fundamentally different from cases in which exhaustion is a substantive element of a claim: ¢
The distinction is of great importance in those cases where, for instance,

before a claims commission, the rule of local remedies is dispensed with. Such a '
provision can only dispense with the rule with regard to the former category of
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cases, but not with regard to the latter. For in the second category of cases, where
local remedies have not yet failed either by insufficient action or by their absence,
there is no internationally unlawful act and hence no claim to be presented.

Bin éheng, General Principles of Law as applied by International Courts and Tribunals 179-80 .
(1987). The terms of Article 1121 reflect its procedural nature; it assumes the preexistence of a
"measure" that can, as a matter of law, constitute a "breach.” See NAFTA Articles 1121(1)(b)
and 1121(2)(b) (requiring waiver of an investor’s rights to bring certain "proceedings with
respect to the measure of t!he disputing Party that is alleged to be a breach") (emphasis added). It
cannot possibly apply where — because of judicial finality or for some other reason — either the
"measure” or the alleged “breach™ has not yet come into existence. Thus, absent a "measure” and
a valid allegation of "breach," Article 1121 can have no effect.

Regquiring finality before a claim based on judicial acts may be brought does not render
Article 1121 ineffective. It does mean that, with respect to claims of judicial breach, no "further
proceedings . . . with respect to the measure" will be practically available, but Article 1121
. nowhere suggests that further proceedings must always be possible. Even under Claimants'
reading of Article 1121, there are some circumstances in which no further proceedings will be
possible — for example, an investor may have already exhausted all domestic remedies before
initiating the arbitration. Moreover, the finality requirement is limited to judicial action;
typically, state action alleged to breach NAFTA will consist of legislative or administrative
action. Therefore, in the vast majority of Chapter 11 cases, "proceedings . . . with respect to the
measure . . . alleged to be a breach" will be possible. See Caron Statement at 33-34. Article
1121 is thus fully consistent with the requirement that judicial action be final before a claim for a

judicial breach may be brought under NAFTA Chapter 11.
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Indeed, even if judicial finality were seen as a procedural requirement (as opposed to a
substantive element both of a "measure" and of an alleged judicial "breach" of NAFTA Chapter
11's requirements), and nothing more than one aspect of the local remedies rule, Article 1121
would still not eliminate the requirement. Becelmse any eff;ct Article 1121 has on the local
remedies rule is only by implication, any implied waiver must be read narrowly, to dispense with
only those international law requirements that are necessary to make Article 1121 effective.

Nowhere in the text of Article 1121 is there an explicit waiver of the local remedies
rule.“m Compare Convention Between Great Britain and the United Mexican States, Nov. 19,
1926, Art. 6, reprinted in 5 R.LA.A. 7, 9 ("[I]t is agreed that the Commission shall not set aside
or reject any claim on the grounds that all legal remedies have not been exhausted prior to the

| presentation of such claim."); General Claims Convention of September 8, 1923 (U.S. v. Mex.)
art. 5, reprinted in 4 R.I.LA.A. at 13 ("The High Contracting Parties . . . agree that no claim shall
be disallowed or rejected by the Commission by the application of the general principle of
international law that the legal remedies must be exhausted as a condition precedent to the
validity or allowance of any claim."). Instead, Articlé 1121 merely requires investors to waive
their rights to certain reéourse in local courts. While this provision implies some relaxation of

the local remedies rule,'’ the text does not specify exactly how or to what extent the local

“The Loewen Group’s expert, Sir Robert Jennings, at first concedes this point in
paragraph 39 of his affidavit: “{tJhe dispensing [of the rule of local remedies] is not made
expressly; in fact there is no mention of the rule throughout the treaty.” Unfortunately, Sir
Robert seems to forget this concession in his conclusion that “because NAFTA expressly waives
the traditional exhaustion requirement, there can be no ‘judicial finality’ requirement.” Second
Jennings Op. at 10-11.

"As discussed above, if the local remedies rule were given its broadest application, no
NAFTA Chapter 11 proceeding could be brought until the claimant had lLitigated every claim
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remedies rule should be modified.

There is, of course, no question that States can eliminate the local remedies rule by
interr;aﬁonal agreement. See, e.g., 1 Georg Schwarzenberger, International Law 610 (1957). Itis .
also true, however, that any such agreement must be clearly expressed or unequivocally implied.
See Elettronica Sicula S.p.A. (U.S. v. Italy), 1989 1.C.I. 4, 31 (July 20) ("The Chamber has no
doubt that the parties to a treaty can therein either agree that the local remedies rule shall not
apply to claims based on alleged breaches of that treaty; or confirm that it shall apply. Yet the
Chamber finds itself unable to accept that an important principle of customary international law
should be held to have been tacitly dispensed with, in the absence of any words making clear an
intention to do s0."). "In short, though there is the pdssibi]ity of an arbitration agreement
intended to dispense with the exhaustion of local remedies without stipulating expressly such an
intention,

. . . its exceptions to its applicability cannot be presumed. Such clauses must be expressed or, at
least, implied so clearly and unequivocably that they leave no room for any doubt as to the
intention of the States parties to the arbitration agreement." 2 F.V, Garcia-Amador, The
Changing I aw of International Claims 467 (1984).

Without doubt, the Parties to the NAFTA contemplated some loosening of the procedural
requirement of recourse to local remedies. But it is difficult to see how the Parties could have in
this indirect'way superseded their explicit limitation of the scope of Chapter 11 to "measures

adopted or maintained by a Party" and consented to such a significant intrusion into the operation

through the domestic court system. If that were the case, Article 1121’s required waiver would
be superfluous as there would be no effective recourse left to waive.
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of their domestic judicial systems. Judicial finality is a concept distinct from the local remedies
rule, and one based on distinct policy considerations. Loe\yen has provided no proof - let alone
“clear” proof — that the United States has chosen to forego its right to judicial finality in
consenting to arbitration under Chapter 11. As the International Court of Justice provided inl
Elettronica Sicula, it is such "clear" proof that would be needed for Claimants’ position to
prevail.

M. THE UNITED STATES CANNOT BE HELD LIABLE FOR THE MISSISSIPPI

COURT JUDGMENTS BECAUSE THEY WERE NOT FINAL ACTS OF THE
UNITED STATES JUDICIAL SYSTEM

The United States demonstrated at length in its Memorial that: (1) all of the court
judgments at issue in this arbitration were still subject to appeal in higher courts, (2) several
reasonable and viable options were available to Loewen by which it could have pursued those

appeals, (3) Loewen was fully aware of, and was prepared to pursue, many of those options, and

(4) Loewen elected instead to forego the appeals and to settle the Mississippi litigation. See U.S.

Mem. at 49-86. As we explained in our Memorial, these central facts deprive the Tribunal of
jurisdiction to hear Claimants’ complaints concerning the Mississippi judgments. Claimants’
submissions fail to overcome this fatal jurisdictional flaw in their claim.

A. Claimants Misapprehend Their Burden, Which Requires Them To Demonstrate

That The Means Of Further Appeal Of The Mississippi Judgments Would Have
Been Manifestly Ineffective Or Obviously Futile

As we explained in the United States’ Memorial, a claimant may excuse his failure to
appeal a court action only in the most extreme circumstances. See U.S. Mem. at 54-56. It is not
enough to argue, as Claimants attempt to do here, that further appeals would have been difficult,

costly or unlikely to succeed. Id. Rather, to establish the international responsibility of the
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United States for the actions of lower courts, “the test is obvious futility or manifest
ineffectiveness [of means of appeal], not the absence of reasonable prospect of success or the

improbability of success, which are both less strict tests." C.F. Amerasinghe, Local Remedies in

InternationallLaw 195 (1990); see also Claim of Finnish Shipowners (Fin. v. Gr. Brit.), 3
R.I.A.A. 1479, 1504 (1934). Poverty, ignorance of legal rights, faulty legal advice, and
pretended impossibility or uselessness have all been rejected as excusing the failure to appeal,
See, ¢.g., Borchard at 824.

Claimants offer no support for any different criterion of what constitutes an “effective”
remedy to which recourse is required. To the contrary, Loewen’s own sources make clear that
the failure to pursue appeals may be excused only in the most extraordinary circumstances. For
example, Léewen invokes Judge Hersch Lauterpacht's separate opinion in the Norwegian Loans
case for the observation that the exhaustion requirement has, in some cases, been applied with
“elasticity.” TLGI Sub. at 26 (quoting Judge Lauterpacht). Loewen ignores Judge Lauterpacht’s
further discussion, however, which requires that a claimant must avail itself of any possible

remedy, “however contingent and theoretical these remedies may be . . . .” Norwegian Loans

Case, 1957 1.C.J Rep. 9, 39 (separate opinion of Judge Lauterpacht). As Judge Lauterpacht

explained, the burden is on the claimant to establish ineffectiveness of appeal “so abundantly

clear as to rule out, as a matter of reasonable possibility, any effective remedy before [the]

courts.” Id.; see also, e.g., X v. United Kingdom, App. No. 3651/68, 31 Eur. Comm’n H.R. Dec.
& Rep. 72, 90 {1970) ("[1i]t is established under international law that ‘if there is any doubt as to
whether a given remedy is or is not intrinsically able to offer a real chance of success, thatis a

point which must be submitted to the domestic courts themselves before any appeal can be made
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to the international court.’") (citing Panevezys-Saldutiskis Railway Case, 1939 P.C.1J. (ser. A/B)

No. 76 (Feb. 28)). : f
- Bereft of support for a contrary standard, Loewen instead draws inaccurate and .

misleading conclusions from the existing authorities. For example, Loewen suggests that its duty

A,

to pursue appealé may be excused simply because Loewen has alleged a “denial of justice” by the
lower courts. See TLGI Sub. at 25-26. Loewen has it precisely backwards: by definition, a
“denial of justice” claim may be based only on a final, unappealable judicial decision, as there
can be no denial of justice uniess the courts of a State have, as a whole, failed to provide just
adjudication. See Mummery at 413 ("Denial of justice involves measuring the respondent state's
system of justice against an international standard") (emphasis added); see also supra at 17-22."

Only where the claimant can demonstrate that no justice could be obtained through
further appeals — by demonstrating, in particular, that the entire judicial system of the State is 1
incapable of affording justice — may the claimant’s failure to appeal be excused. See, e.g.,

Amerisinghe at 200 (“absence of due process of law in the legal system of the host or respondent

2Claimants also make the extraordinary suggestion that, because remedies must be
exhausted through all possible avenues, including international arbitration, this NAFTA action ’
itself should be seen as a form of exhaustion that may be used in lieu of completion of the
domestic appellate process. See TLGI Sub. at 26. This suggestion would, of course, turn the
- exhaustion requirement on its head, as it would allow an international tribunal to adjudicate a
claim of denial of justice before justice has actually been denied; i.e., where the judicial system
of the State as a whole has not yet spoken. Loewen simply ignores the fact that the existence of
an international agreement providing for international adjudication does not itself render a claim
admissible. See, e.g., The Salem Case (U.S. v. Egypt) (1932), reprinted in 2 R.LA.A. 1161,1189
("International arbitral tribunals have repeatedly acknowledged that the conclusion of an
arbitration agreement involves no abandonment of the claim to exhaust all legal means.").

e
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State is a good excuse for not exhausting remedies.”) (emphasis added).”? This point is conceded
even by those who use the term “denial of justice” to refer to the initial wrong rather than the
systemic failure:

[i]t has sometimes been maintained that a palpable denial of justice in the lower

courts will operate to relieve a claimant from the bonds of the rule. This is clearly

inaccurate as a general proposition, for as long as there remains a possibility of

revising the sentence by appeal, resort to the higher tribunals is a sine qua non of

presenting a claim. Nevertheless, it is undoubtedly true that the circumstances

under which such a denial of justice was produced may reveal the futility and

hopelessness of further proceedings, so that an omission to appeal will be

uncensurable.
Freeman at 422. Far from seeking to prove the “futility and hopelessness of further
proceedings,” Claimants assert that an appeal of the Mississippi jury verdict was “almost certain™
to succeed. Because Loewen did not pursue such an appeal, this Tribunal has no jurisdiction to
hear this claim. See e.g., Louis B. Sohn & R.R. Baxter, Convention on the International
Responsibility of States for Injuries to Aliens, (Draft No. 12 with Explanatory Notes) at 168
(1961) (if a State provides a reasonable possibility for appeal, and the claimant neglects to take
advantage of it, "the claimant will have lost his opportunity to exhaust an effective remedy, and
he will therefore be treated for international purposes as not having exhausted his remedy.").

Claimants also err in assuming that their alleged “subjective” understanding of the

availability of means of appeal somehow controls the jurisdictional questions at issue here. See,

3The other sources identified by Loewen fully recognize this high standard. See, e.g.,
Brown’s Case, (U.S. v. Gt. Britain 1923), reprinted in Fred K. Nielsen, American and British
Claims Arbitration, 187, 198-99 (futility of further proceedings was “fully demonstrated” where
“[t]he judiciary . . . was at length reduced to submission and brought into line with a determined
policy of the Executive to reach the desired result regardless of Constitutional guarantees and
inhibitions,” thus leaving claimant’s rights “so manifestly insecure” as to justify international
claim).
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e.g., Submission of Raymond L. Loewen Regarding Competence and Jurisdiction (‘RLL Sub.”).
at 17 (arguing that “[t]he subjective mental state of Mr. Loewen and TLGI at the time of
settlement is an issue of fact . . . .”). Although 2 claimant’s subjective knowledge of available .
means of appeal is no ldoubt highly indicative that those remedies were available in fact, “[tjhe
test of ineffectiveness of the remedy is meant to be objective.” Schwarzenberger, International
Law, at 609. “{T]he complainant's personal opinion as to the (assumed) uselessness of a given
domestic remedy isno ground for absolving him from the obligation of exhaustion.” A.A.

Cancado Trindade, The Application of the Rule of Exhaustion of Local Remedies in

International Law 111 (1983). See also X v. Federal Republic of Germany, App. 289/57, 1 Eur.

Comm’n H.R. Dec. & Rep. (1957), 1 Eur. Yb. HR. 149 l(“. . . the appellant’s personal opinion as
to the chances of success of a potential appeal . . . may not be taken info consideration, because
that opinion is not based on any element capable:of demonstrating that the appeal would likely
have been ineffective or insufficient . . . .”)."

Thus, an international tribunal muﬂst look to objective standards to determine if, in fact,
the means of appeal were “manifestly ineffective” or “obviously futile.” That the question of
whether a remedy was effective “is a matter of law and fact which the tribunal must ordinarily
investigate and decide on the evidence before it” does not make the question any less
preliminary. Amerasinghe at 235. To the contrary, the failure of a claimant to pursue appeals

deprives the Tribunal of the power to hear the claim, “however contingent and theoretical these

YTranslation by the United States, original as follows: “. . . ’opinion personnelle du
requérant quant aux chances de succés d’un éventuel appel . . . ne saurait &tre prise en
considération, car cette opinion ne s’appuie sur aucun élément susceptible de prouver que cet
appel aurait vraisemblablement été inefficace ou insuffisant . .. .”
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remedies may be . . . .” Norwegian Loans, 1957 I.C.J. at 39 (separate opinion of Judge

Lauterpacht). As the United States demonstrated in its Memorial at pages 56-85, and as we
furthér demonstrate beléw, Claimants cannot meet their substantial burden in this case.

B. Loewen Has Not Refuted The United States’ Showing That, At The Time Of The
Underlying Events, Loewen Would Have Had A Reasonable Opportunity To
Obtain Review In Federal Court And A Stay of Execution Pending Adjudication
Of Its Claims

The United States demonstrated in its Memorial that, at the time of the underlying events,
Loewen could have sought, and would have had a reasonable opportunity to obtain, review of the
Mississippi Supreme Court’s decision to require a $625 million supersedeas bond in either the
United States Supreme Court (by way of a petition for certiorari) or in federal district court (by
way of a collateral action based on a federal civil riéhts statute). See U.S. Mem at 56-62, 67-69;
Statement of Drew S. Days, Il (“Days Opening Statement”) (attached to U.S. Mem. at Tab A).
Using documents Loewen produced in discovery, the United States also demonstrated that, at the
time of the underlying events, Loewen itself viewed both of these options as viable alternatives.
See U.S. Mem. at 62-67, 69-72.

Loewen’s response is curious. For example, Loewen does not acknowledge (let alone
come to grips with) any of the numerous documents from its own files establishing that it viewed

federal court review as a reasonable means of obtaining a stay of the O’Keefe judgment pending

an appeal on the merits. This Tribunal twice has ruled that such documents are relevant
evidence. See Order of the Tribunal on Respondent’s Claim for Further and Better Discovery by
the Claimants at 2-3 (Dec. 9, 1999); Decision and Order of the Tribunal on Respondent’s Claim

for Further and Better Discovery by the Claimants at 2-3 (June 2, 2000). Yet, Loewen acts as if
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the documents do not exist.

Even more peculiar, L.oewen apparently has det_ermined to abandon its claim that the
Mississippi judiciary intentionally discriminated against it based on anti-Canadian prejudice and .
bias. The United States relied on Loewen’s numerous allegations on this point to demonstrate
that Loewen could have filed a federal civil rights action after the Mississippi Supreme Court
denied the company’s application for a reduction of the full supersedeas bond. In response to the
United States’ argument, Loewen dismisses its own allegations of judicial discrimination as
un&uly “colorful.” See Reply Statement of Professor Laurence H. Tribe (“Tribe Reply”) at 19.
While this strategy may allow Loewen to attack the United States’ collateral-action argument, it
greatly undermines the company’s NAFTA Chapte;' 11 claims ~ which depend, to a large degree,
on Loewen’s claim that it was subject to judicial discrimination.'

To the extent Loewen offers a substantive reply to the United States” argument that
fedé;ra.! court review was an available remedy, it does so principally through Professor Tribe’s
Reply Statement. In response, the United States submits the Reply Statement of Drew S. Days,
I (“Days Reply”) (attached as Exhibit B), which answers in detail Professor Tribe’s contentions.
Professor Days’ Reply, which we summarize briefly below, makes clear that Loewen has not met
it.é burden of demonstrating that federal court review would have been obviously futile or

manifestly ineffective as a means of appealing the Mississippi judgment.’® To the contrary, as

15See. e.g., Notice of Claim at ] 7 (discussing the relationship between Loewen’s
allegations of judicial discrimination and its NAFTA Chapter 11 claims).

¥%See Finnish Ship Owners, 3 R.1A.A. at 1504-05 (“[T]he local remedy shall be
considered to be ineffective only where recourse is obviously futile . . . .””); Amerasinghe at 200

(“[The inadequacy of the remedy for the specific object must be proven beyond reasonable
doubt.”).
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Professor Days opines in no uncertain terms: “competent counsel acting on behalf of Loewen’s
interests would have considered [U.S. Supreme Court review and a stay pending review] to be
realis_tic and practical.” See Days Reply at 4.

Moreover, as we also explain below, additional documents produced by Loewen since the
United States submitted its Memorial demonstrate that the company and its lawyers viewed U.S.
Supreme Court review as a viable option right up until the day Loewen settled. Most
significantly, Loewen has produced drafts of an application to the U.S. Supreme Court for a stay

of execution of the O’Keefe judgment pending the filing of a petition for certiorari (“draft

applications™). See U.S. App. at 0846-68 (Jan. 27, 1996 draft); id. at 0869-92 (Jan. 28, 1996
draft). These drafis contain arguments virtually identical to those outlined in Professor Days’
initial Statement. While Loewen now contends that it had “no realistic possibility” of obtaining
Supreme Court review, see Tribe Reply at 14, at the time, the company’s lawyers wrote: “[t]here
is a reasonable probability that [the Supfeme] Court will grant certiorari . . . .” See U.S. App. at
0882 (Jan. 28, 1996.draft); id. at 0856 (Jan. 27, 1996 draft). To be sure, Loewen ultimately may
try to dismiss the draft applications as “neveI: filed,” but would the company’s lawyers really
have spent precious time and resources, in the “desperate” days after the Mississippi Supreme
Court ruled (Tribe Reply at 3), preparing petitions for relief that were doomed to fail? The
answer is plz-iin: “no.”

1. Loewen’s Argument That It Had “No Realistic Probability” Of
Obtaining Certiorari Review Cannot Withstand Scrutiny

Professor Tribe continues to maintain that Loewen could not have obtained a stay of

execution pending disposition of a petition for certiorari because: (a) Loewen would have been

39



required to seek a stay in the first instance from the Mississippi Supreme Court, (b) the

" Mississippi court would have been sure to deny its request, and (c) the U.S. Supreme Court
would have accorded substantial deference to the lower court’s denial. See Tribe Reply at 3-5.
The proble1=n= with this argument is the premise: as Professor Days explains, Loewen could have
proceeded directly to the U.S. Supreme Court with a stay request, and that Court would have
been highly likely to grant it. See Days’ Reply at 5-7.!7 Loewen’s other federal courts expert,
Professor Fried, appeared to rec;)gr;ize that Loewen could have proceeded directly to the U.S.
Supreme Court with a stay application. See Opinion of Charles Fried at 13-14 (attached to TLGI
Mem. as Tab E). Indeed, the draft applications Loewen’s lawyers prepared reveal the company
was planning to pursue precisely this course of actioﬂ. See U.S. App. at 0869 (Jan. 28, 1996
draft).

VOn the question of whether the U.S. Supreme Court would have granted certiorari,
Loewen advances three principal arguments. First, Loewen contends that the Due Process
question it could have presented was too “fact-bound” to be certworthy. See Tribe Reply at 6-8.

" Second, while recognizing that the presence of punitive damages issues would have increased its
chances for certiorari review, Loewen contends it could not have raised any such issues in its

certiorari petition. See id. at 8-9. Third, Loewen contends that the Supreme Court’s decision in

"Moreover, even taking Professor Tribe’s argument on its own terms, he provides no
compelling reason to think the Mississippi Supreme Court would have denied a request fora
stay. In fact, that court twice stayed execution of the trial judgment pending consideration of
Loewen’s application to reduce the supersedeas bond. See A1084 (initial stay); A1394 (stay
continued en banc). Professor Tribe contends that, because the Mississippi Supreme Court ruled
against Loewen on the merits of the company’s motion to reduce the bond, it would have been
“highly unlikely” to grant a motion for a stay. See Tribe Reply at 3. But under that logic, no
court would ever stay execution pending appeal.
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Pennzoil Co. v. Texaco, Inc., 481 U.S. 1 (1987), a case in which Professor Tribe represented

appellant Pennzoil Company in the U.S. Supreme Court, would have cut against, not bolstered,
its chances for certiorari review.'® See id. at 9-14. Each of these contentions lacks merit.

a. Loewen’s Due Process Challenge
Would Not Have Been Too “Fact-

Bound” For Supreme Court Review

Constitutional adjudication often is fact-intensive. Indeed, as Professor Days notes, the
Supreme Court commonly takes cases to apply “broad, general constitutional principles to
different factual scenarios.” See Days Reply at 10 (citing cases, including in the Due Process
context). In Loewen’s case, the factual background “was at least sufficient for the Supreme
Court to announce a rule about bonds securing puniﬁve damage awards and whether the Due
Process Clause sets any limits on appeal bonds.” See id. at 11. Such a rule would have provided
“important and valuable guidance for the future on due process limits applicable to appeal
bonds.” Seeid. Thus, contrary to Loeweil’s suggestion, the factual context of its claims would
have posed no particular obstacle to Supreme Court review. See id.

Professor Tribe suggests that, because Loewen could only have challenged Miséissippi’s

bonding requirement “as applied,” the Supreme Court could not have used Loewen’s case to

"*Pennzoil was an appeal of a decision of the U.S. Court of Appeals for the Second
Circuit invalidating a Texas supersedeas bond requirement (as applied to Texaco) on due process
grounds. The facts and proceedings of the Pennzoil case are discussed at length in our opening
Memorial and Professor Days’ initial Statement. See U.S. Mem. at 60, 65-66, 73-74; Days
Opening Statement at 17 n.6, 21-22. For the Tribunal’s convenience, we have attached a
complete set of the parties’ Supreme Court briefs in Pennzoil as part of our Appendix. Se¢ U.S.
App. at 0291-0313 (“Jurisdictional Statement” filed by Pennzoil); id. at 0682-0705 (“Motion to
Affirm” filed by Texaco); id. at 0706-14 (“Reply To Motion To Affirm” filed by Pennzoil); id. at
0715-49 (“Brief For Appellant” filed by Pennzoil); id. at 0750-93 (“Brief Of Appellee” filed by
Texaco); id. at 0314-0327 (“Reply Brief For Appellant” filed by Pennzoil); id. at 0328-0383
(transcript of U.S. Supreme Court argument).
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offer “guidance to future litigants, lower courts, or the nation as a whole.” See Tribe Reply at 7.
But as counsel in the Pennzoil case, Professor Tribe argued that a decision holding a state
supersedeas bond requirement unconstitutional “as applied” was of far-ranging significance to .
the nation’s litigants and courts:
The Second Circuit’s adherence to a dubious due process theory which

flies in the face of this Court’s long-settled precedents is of more than academic

interest. Texas is only one of 30 states (plus the District of Columbia) that

presumptively require a supersedeas bond equal to or greater than the judgment as

a condition to a stay of execution pending appeal.

The threat to the orderly administration of justice in those jurisdictions
posed by the judgment below requires this Court’s plenary attention.

See U.S. App. at 0310-11 (Pennzoil Co. v. Texaco, Inc., No. 85-1798, Jurisdictional Statement).

Indeed, in the Pennzoil case, counsel for Texaco (Professor Tribe’s opponent) made

essentially the same argument that Professor Tribe makes here. In urging the U.S. Supreme

Court to summarily affirm f.he Second Circuit’s decision, Texaco argued that the Due Process
holding was “narrow” and could be limited to the “unique and extraordinary circumstances of
[Texaco’s] case.” ¥* See U.S. App. at 0689; id. at 0704 (Pennzoil Co. v. Texaco, Inc., No. 85-

1798, Motion to Affirm). Professor Tribe, opposing summary affirmance, countered that the

¥To fully appreciate Texaco’s argument, it is important to understand the nature of the
Court's jurisdiction at the time Pennzoil was decided. As we acknowledged in our Memorial (at
65 & n.41), at the time of Pennzoil, the Supreme Court was required to review decisions of
federal courts of appeals holding state statutes unconstitutional (this jurisdictional provision has
since been repealed). As Professor Days explains, however, at that time, the Supreme Court also
was required to entertain motions “to affirm a judgment sought to be reviewed on appeal from a
federal court on the ground that it is manifest that the questions on which the decision. . .
depends are so unsubstantial as not to need further argument.” See Days Reply at 19 (quoting
former Supreme Court Rule) (emphasis added). As noted in the text, in Pennzoil, Texaco filed
such a “motion to affirm” in the U.S. Supreme Court, arguing that the Due Process and other
questions decided by the Second Circuit were “unsubstantial” and not worthy of “plenary”
review. See U.S. App. at 0682-0705.
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