Archived Content

Information identified as archived on the Web is for reference, research or recordkeeping purposes. It has
not been altered or updated after the date of archiving. Web pages that are archived on the Web are not
subject to the Government of Canada Web Standards. As per the Communications Policy of the Government
of Canada, you can request alternate formats by contacting us.

Contenu archiveé

L'information archivée sur le Web est disponible & des fins de consultation, de recherche ou de tenue de
dossiers seulement. Elle n’a été ni modifiée ni mise a jour depuis sa date d'archivage. Les pages archivées
sur le Web ne sont pas assujetties aux normes Web du gouvernement du Canada. Conformément a la
Politiqgue de communication du gouvernement du Canada, vous pouvez obtenir cette information dans un
format de rechange en communiquant avec nous.



http://www.tbs-sct.gc.ca/pol/doc-eng.aspx?id=12316
http://www.tbs-sct.gc.ca/pol/doc-eng.aspx?id=12316
https://www.international.gc.ca/about-a_propos/form_contact-formulaire_contacter.aspx?lang=eng
http://www.tbs-sct.gc.ca/pol/doc-fra.aspx?id=12316
https://www.international.gc.ca/about-a_propos/form_contact-formulaire_contacter.aspx?lang=fra













Enactment of this Act

4) Subject to section 6, no cause of action arises against a person
referred to in subsection (1), and no compensation is payable by a
person referred to in subsection (1), as a direct or indirect result of the
enactment of any provision of this Act. 2004, c. 6, 5. 5 (4).

Application

o) Without limiting the generality of subsections (1), (2) and (4),
those subsections apply to a cause of action in respect of any agreement,
or in respect of any representation or other conduct, that is related to
the Adams Mine site or the lands described in Schedule 1. 2004, c. 6, s.
3 (3)

Same

(6) Without limiting the generality of subsections (1), (2) and (4),
those subsections apply to a cause of action arising in contract, tort,
restitution, trust, fiduciary obligations or otherwise. 2004, c. 6, s. 5 (6).
Legal proceedings

(7)  No action or other proceeding shall be commenced or continued
by any person against a person referred to in subsection (1) in respect of
a cause of action that is extinguished by subsection (1) or a cause of
action that, pursuant to subsection (2) or (4), does not arise. 2004, c. 6,
5. 3(7).

Same

8) Without limiting the generality of subsection (7), that subsection
applies to an action or other proceeding claiming any remedy or relief,
including specific performance, injunction, declaratory relief, any form
of compensation or damages, or any other remedy or relief. 2004, c. 6, s.
5¢08).

Same

) Subsection (7) applies to actions and other proceedings
commenced before or after this Act comes into force. 2004, c. 6, 5. 5 (9).

19. Claimant has submitted that Section 5 of the Act could be construed as expressing
the public policy of Ontario, and that any Court in Canada would consider the
public policy of Ontario as the public policy of Canada. Claimant’s implicit worry
is that, if the chosen place of arbitration is in Canada, any hypothetical award
issued by this Tribunal in favour of Claimant could then be set aside by a
Canadian Court, on the basis that such decision, by violating Section 5 of the Act,
infringes the public policy of Canada.

20. Canada has strongly argued® that Claimant is mischaracterizing Canadian law
when it asserts that Canada could rely on section 5 of the Act to set aside an award
on the basis of public policy. Canada added’:

“A NAFTA Article 1136 set aside proceeding initiated on the basis of
public policy under the federal Commercial Arbitration Act (“CAA”)
may only result in the setting aside of an arbitral award if the “...award
is in conflict with the public policy of Canada.” A public challenge,

®Can 8, p. 2.
7 Ibidem, footnotes omitted.



therefore, cannot be brought on the basis of a statute such as the [Act];
rather it must be brought against the content of the arbitral award
itself”.

21. Canada finally submitted that Canadian Courts considering applications to set
aside NAFTA Chapter 11 awards on the basis of public policy have consistently
found that the public policy, in order to result in voidance of the award, must
offend fundamental principles of justice and fairness®.

22. In order to resolve this dispute, it is necessary to remember that the stated purpose
of NAFTA is to grant U.S., Canadian and Mexican investors an arbitral remedy if
they claim to have suffered damages as a result of measures undertaken by the
host State which are inconsistent with that State’s obligations under Chapter 11°,
If States, simply by approving national laws which declare that investors’ causes
of action are extinguished, could create a public policy reason which would
sustain the voiding of any ensuing NAFTA arbitral award rendered against them,
an avenue would be opened to circumvent the very purpose of a NAFTA. For this
reason, the Arbitral Tribunal must concur with Canada that the (hypothetical)
violation of section 5 of the Act can never constitute a public policy reason which
permits the setting aside of a NAFTA Chapter 11 award. Public policy must be
limited to violations of fundamental principles of justice and fairness.

23. These conclusions are confirmed by Canadian judicial precedents. Canadian
Courts have consistently interpreted the federal and provincial International
Commercial Arbitration Acts in the same manner advocated by Claimant and
accepted by this Arbitral Tribunal. In Bayview Irrigation Allen, J. very recently
summed up the correct interpretation:

“l find it apparent from the United Nations Commission on
International Trade Law’s interpretation of “public policy”, and the
court decisions that have considered that interpretation, that the
Tribunal’s conduct was not marked by corruption, bribery or fraud or
contrary to the essential morality.” °

24. The Arbitral Tribunal thus comes to the conclusion, that a Court sitting in Canada
can only set aside a NAFTA Chapter 11 award for public policy reasons if the
decision violates essential principles of justice and morality; and that the
purported extinction of all causes of action under section 5 of the Act does not
represent such principle and does not permit the voiding of any award that might
find the Act to be a breach of NAFTA. Having come to this conclusion, the
Arbitral Tribunal finds that there is no objection in principle for the place of
arbitration to be located in Canada''.

8 Quoting Feldman Karpa, referred to in footnote 3 and Attorney General of Canada v. S.D. Myers Inc.

® See Bayview Irrigation, referred to in footnote 3, at 2.

1 Ibidem at 64; see also Feldman Karpa, referred to in footnote 3, at 66.

"' There is an additional argument: if section 5 of the Act were to represent a valid international public
policy reason, which merits the setting aside of an award (which in the Tribunal’s opinion it does not), it
is likely that, not only a Canadian Court but also a US Court would decide to void the award, because all
legal systems — including US law — permit the setting aside of awards if they violate international public
policy.



25,

26.

27.

28.

Decision

This brings us back to the initial point of discussion: which place of arbitration -
Washington, Ontario and Vancouver should the Tribunal choose. The Tribunal
has already reached the conclusion'” that the most relevant factor in selecting a
place of arbitration is neutrality. Washington, D.C. and Toronto, Ontario each
have a close connection either with one of the parties (Washington with Claimant)
or with the underlying dispute (Toronto/Ontario with the Act). Vancouver offers a
higher degree of neutrality. For this reason the Tribunal decides that, of the
choices available, Vancouver, B.C. is the most the appropriate place of arbitration.

In adopting its decision, the Tribunal has relied upon Respondent’s submission,
emphatically stated in Can 8, that “a public polzcy challenge therefore, cannot be
brought on the basis of a statute as the [Act]” . Canada is bound by its own
submission, and the Tribunal expects Canada to stand by it.

II Procedural Order no. 1 and Confidentiality Order

The Arbitral Tribunal takes note that Respondent has suggested a minor
modification in the wording of para. 40 of the draft Procedural Order no. 1, which
Claimant has accepted. As regards the Confidentiality Order, the parties suggested
no amendments, and it is issued in its original format.

Procedural Order no. 1, amended as requested by the parties, and the
Confidentiality Order are unanimously approved by the Arbitral Tribunal as of
June 4, 2008. An original of each document will be deposited with the PCA,
acting as Secretary, and certified copies will be delivered to the parties.

On behalf of the Arbitral Tribunal,

President

'2 See para 17 above.
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