Archived Content

Information identified as archived on the Web is for reference, research or recordkeeping purposes. It has
not been altered or updated after the date of archiving. Web pages that are archived on the Web are not
subject to the Government of Canada Web Standards. As per the Communications Policy of the Government
of Canada, you can request alternate formats by contacting us.

Contenu archiveé

L'information archivée sur le Web est disponible & des fins de consultation, de recherche ou de tenue de
dossiers seulement. Elle n’a été ni modifiée ni mise a jour depuis sa date d'archivage. Les pages archivées
sur le Web ne sont pas assujetties aux normes Web du gouvernement du Canada. Conformément a la
Politiqgue de communication du gouvernement du Canada, vous pouvez obtenir cette information dans un
format de rechange en communiquant avec nous.



http://www.tbs-sct.gc.ca/pol/doc-eng.aspx?id=12316
http://www.tbs-sct.gc.ca/pol/doc-eng.aspx?id=12316
https://www.international.gc.ca/about-a_propos/form_contact-formulaire_contacter.aspx?lang=eng
http://www.tbs-sct.gc.ca/pol/doc-fra.aspx?id=12316
https://www.international.gc.ca/about-a_propos/form_contact-formulaire_contacter.aspx?lang=fra

IN THE MATTER OF THE NORTH AMERICAN FREE TRADE AGREEMENT

CHAPTER ELEVEN

NOTICE OF INTENT TO SUBMIT A CLAIM TO ARBITRATION

THE IDENTITY OF THE PARTIES:

DISPUTING INVESTOR:

DISPUTING PARTY:

SUN BELT WATER, INC.
Victoria Court Station.,

Box 92229,

Santa Barbara, California,

93190

(Herein "SUN BELT")

HER MAJESTY THE QUEEN IN RIGHT OF

CANADA

c/o International Trade Policy Division

Department of Foreign Affairs and International Trade
EBI - C6 '

125 Sussex Drive

‘Ottawa, Ontario

K1A OG2

(Herein "Canada”) -
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L THE BREACHES OF THE NORTH AMERICAN FREE TRADE
AGBEEMENT AND OTHER RELEVANT PROVISTONS:

A. © Itis respectfully submitred that Canada through and by the actions and conduct
of the British Columbia Government (BCG) aﬁd., in particular, by the actions and conduct of
the Office of the Attorney General of the Province of British Columbia from July, 1996, fo
November, 1998, have violated the Articles 1102, 1103, 1104 and 1105 of the North
American Free Trade Agreement (NAFTA).

B. It i; respectfully submitted that Canad;a through and by the actions of the BCG,
with the assistance of the Office of the said Attorney General, from 1989 to 1995 violated
Articles 105, 407, and 1602 of the Canada US Free Trade Agreement (CUSFTA) and

Article XT of the General Agreement on Tariffs and Trade 1994 (GATT).

C. It is respectfully submitted that the BCG, with the assistance of the Office of the
said Attorney General, secretly and confr.ary to the domestic law of the Province of British

Columbia, violated and circumvented the provisions of the Water Act,
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I SUN BELT RESPECTFULLY SUBMITS THE FOLLOWING ISSUES AND
FACTUAL BASIS IN SUPPORT OF ITS CLAIM:

GOVERNMENT POLICY FAVOURS WATER. EXPORT

1. In the early 1980's, the BCG developed and published a policy supporting the export of
surplus fresh water in bulk by marine tran-sport. Under the Water Act all water in the
provin;e was owned by the Provincial Crown, the BCG. Interested parties were entitled to
apply to the Controller of Water Rights for licences to take water from coastal soeams and

rivers for the purposes of export by marine transport.

BCG SECRETLY FAVOURS ONE B.C. COMPANY

2. In 1986, the BCG made a secret agreement with W.C.W. Western Canada Water
Enterprises Ltd. (WCW) giving that company special terms of access to provincial water for

export purposes.

2 In 1988-89 southern California was in the sixth year of thf: worst drought in jts recorded
| history and was is desperate need of additiox{al fresh water supplies. The City of Santa Barbara
expressed an interest in water to be delivered from marine tanker. WCW wished to cntier this
market but the terms of the 1986 agreement made its entry into the bulk water market non-

competitive,
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4. On September, 25, 1989, the BCG made a new, but still secrer, contract with WCW
which gave WCOW access to water owned by the BCG at pr‘ices well below those authorized
by the Water Act and secretly set up WCW as the favoured entity to satisfy the emerging bulk

water market.

5. The September 25, 1989, agreement was 2 circamvention of the domestic law of-‘ B.C.
which governed the granting of licences to rake water from streams or rivers for export
purposes. Theagreement was also a violation of the CUSFTA and the GATT. This opinion
has been confirmed by Canada's largest law firm, McCarthy Te&ault, in a' legal opinion
obrtained in DCCCH:I'Q&[', 1997. The September 25, 1989, agreement was drawn secretly in the
offices of the Atrorney G;ncral in conspiracy with other Ministries of the BCG and remained

hidden until identified by 2 private invesagator in May, 1997.

THE VANCOUVER STOCK MARKET PLAY

6.  On September 29, 1989, four days after the execution of the secret agreement, there was |
a private placement of 4.3 million shares and x\;arjrants in WCW which witnesses report went
to offshore accounts in the Cayman Islands. This was probably insider trading a pay off, or
a bribe and most likely all three. There has never been an investigation of these dealings by

any Canadian authority or the BCG.
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actions and conduct of the BCG, had violated the CUSFTA, the NAFTA and the GATT and

thereby caused harm to a US Corporate Citizen and its shareholders and creditors.

44. Due to the fact that the circumstances strongly suggest a crime was committed by
persons connected with the BCG, SUN BELT reported to facts to the Attorney General for
British Columbia, the Honourable Mr. Ujjal Dossanjh but, to the knowledge of SUN

BELT, no investigation has been initiared.

45. Due to the fact that it appears that US Citizens may have been engaged in corrupt
practices with t‘t{e‘BCG, m violation of the Foreign Corrupt Practices Act, SUN BELT
recently reported the matter to the United States Secret Service of the Office of the United
States Treasurer and the Federal Bureau of Investigation an arm of the Attorney General

of the United States. SUN BELT has been informed that an investigation is in a preliminary

stage.

46. SUN BELT thereby believes tharit has exhausted every reasonable avenue of recourse

except the investor dispute mechanism under the NAFTA and therefore delivers this Notice

of Tntent to Submit 2 Claim for Arbiration under Chapter 11, Article 1119 of the NAFTA.
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1. THE RELIEF SOUGHT AND THE AMOUNT OF TEHE DAMAGES

CLAIMED.

1. SUNBELT proposes that a resolution can be reached through "principled” negotiations
leading to a monetary settlement that recognizes the interests of both parties in accomplishing

a fair and equitable settlement to the controversy.

2. SUNBELT proposes thata resolution of the dispute should bc basedona principled basis
and submits thaE Canada should‘honourably acknowledge that the actions of the BCG have
resulted in a loss in value to SUN BELT that, in principle, should be measured by reference
to the value of the business that would have arisen had the actions of the BCG not taken place.
The value of the business should be assessed on sound financial principle by measuring the
likely value of the business at this time, 1998, had SUN BELT proceeded with the plan which
was relied upon by it$ investors and the Bank of America in assessing the value of the

business in 1991. Based on this principle the value of the business is determined as follows:

a.  The SUN BELT Ten Year business plan as finalized in the report dated June 9,
1991 using the Bank of America approved financial model demonstrated an

average net after tax annual earnings of US $26.3 million in the fifth year.
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In addition, the forecast net after tax annual earnings for the bottled }vétcr
corporation operations demonstrate US $20.5 million for a total of US $46.8

million in the fifth year.

As an indication of "good faith" in negotiations and in the interest of advancing
our efforts to find an amica.ble resolution SUN BELT will withdraw the bottled
water portion of the claim reserving the right to re-introduce same if the marter
proceeds to arbitration. Further, for the same reason no claim has been made
for the lost opportunity in the Pacific Rim markets 2 viable market waiting to

be dgvelopc:d.

The value of the business in the capital markets would be measured on a
multiple of earnings basis. SUN BELT believes that the approximate earnings
multiple ranges between twelve (12) times net after tax earnings on the low end
and twenty five (25) times earnings at the high end. These multiples produce

2 value range of between US $315.6 million and US $657.8 million.

The actual claim against the BCG was revised when the BCG refused to
negotiate and is in excess of $468 (USD) based in the inclusion of the bottled

water opportunity, the Pacific Rim markets and an earnings multiple of ten (10)
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times earnings.

3. SUNBELT acknowledges that its loss or démage should reflect the pcréentagc of the
value of the business that would have been its net equity interest in the business having regard

to the need to obtain outside capital to finance the business.

€. The Bank of America model estimated the capital required for the business
approximately US $115.5 Million would have been financed with a debt to total
capital ratio of 0.85 with the resultant required equity and subordinate debt of

a;igroz-cimatcly US $16.4 Million.

f. SUN BELT estimates that its interest in the business would have been diluted
by approximately sixty seven percent (67%) leaving a net equity position of

thirty three percent (33%).
g.  Thepresent value of the present SUN BELT interest in the business that would
have been created had the BCG action not been taken ranges between UsS -

$105.2 and US $219.5.

3. SUN BELT has received legal opinions that the moratorium on the granting of
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licences for the cﬁ_cport of fresh water imposed by the BCG under an Order In Council was
illegal and a violation _qf the CUSKFTA and that the resﬁctioﬁs on the size of containers in
which water may be expo.rted from British Columbia imposed by &1& BCG with the enactment
of the Water Protection Act in June, 1995, are a violation of NAFTA and the GATT but,

at this stage, is not seeking that those provisions be set aside.

4.  SUN BELT respectfully requests from CANADA no less favourable treatment than it
accords, in like circumstances, to investments of its own investors as CANADA agreed it
would provide under the provisions of Article 1102 of the NAFTA.
t
3
5. SUN BELT respectfully requests from CANADA no less favourable treatment than it

accords, in like circumstances, to investments of its own investors as CANADA agreed it

would provide under the provisions of Article 1103 of the NAFTA.

6. Finally, SUN BELT respectfully requests from Canada the fair and equitable treatrnent

that CANADA agreed it would provide lindég the provisions of Article 1105 of the NAFTA.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.
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DATED THIS 27TH DA OF NOVED,IBER, 1998.

vl“
LAl
—

JOHN E. CARTEN
COUNSEL FOR SUN BELT WATER, INC.

SUN BELT WATER, INC.
VICTORIA COURT STATION
BOX 92229

SANTA BARBARA, CALIFORNIA
93190

4
TEL 805 966 5928
FAX 805 963 0982




