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March 12, 2003
By Facsimile (202) 522-2615

The TTonorablec Konstantinoa D, Keramous
"The Honorable Jorge Covarrubigs Biave
| The Homorable David A, Gantz

Clo Ms. Gabriela Alvarez-Avila

: Scerctary of the Tribunal J
International Clentre for Scttlement of nvestment [igputes .
1818 H. Sireet, N.W.

Washingten, D.C. 20433

RE: Marvin Roy Feldman Karpy v, United Mexican States
(ICSID Case No. ARB(AFY99/1

Dear Sirs:
1. I Reply to the Government of the United Mexican States” ("MexXico” or “Respondent™)

March 5, 2003 rospnnsc to Claimant’s Fehmary 26, 2003 comments, we recpectfully submit the
Following rejninder.

gxico’s Polat }

Respandent saya that Claimant hag agreed on a comection to the award. This 2gsertion is
orapletely false Whilc it is twue that both Claimant and Respondent have formally agreed that
e mwantdd alinlid be paid 1o CRMSA, in no way has Claimant agreed to a comroetion of the final
ward, |
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sccount awmber for

Mexico's Polat 2

Mexivo now clabme that it i wooncerned” that the Tribunal based itz awanl on
“Regpondent’s purcsived wnwillingness or inability to provide confidential tax records.” Such

can only be the result of Meoxieo's erroncuus vnderstanding of the cleot limguage of
thie Tribunal's sward.

_ The Accisions made by (s Tribunnl are ot Lascd on said Respondent’s ywillingness to

pravide thind-party ¥
that the Tritumal corefully weighted al! the gvidence submitted bY both partics, The Tribmmal’s
' findings and conclugions of fact were drawn from al the evidence of record. This evidence
{noludes information provided by Respondent itself, which now Respondent conveienily
characterizes as “confidential” (sev Award § 174, where the Tribunal obverved that files #3268 and
#333, provided by Respondont, were {nooreplete). Moteover, whe reaching the conclusion that
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ABDQOADOS

Cotrecting the award is wholly Ghnecogsary, We-pomind Respondent that it is & well
eplublished principle of Jaw that Tritwmals—ay sribunal—should only intervene when there is
acmal controversy abo

ul something. When both parties to & “dispute’’ ae in agrecment, it i$

usmesessary for = tribundl 1o express jtaclf, rhat is peciscly the caes in respect of the
comrection of the awsrd lo have it exymess that compensation be paid W CEMSA instoad of
Claiiyant potsonsity. Since: therc is no contruversy on this issue, thero ia no neesd for the Triounal
to inlervens. Morsover, Claimant has providsl Respondent and thia Tribunal with 4 CEMSA
payment of the award.

1 Claimant’e view, since (i) the action was hrought under NAFLA Article 1117 on behalf
of CEMSA, (ii) throughoul the text of the gwaid the ribunal cleady acknowledyes this fact. (Ii1)
both putics have formally agreed that payment should be made to CEMBA. and (iv) there 13 10
sssue of law or Saot to Tesolve, 1t 18 clew that a formal correchon of e award 15 totally
. IMNCCURSATY. '

Af most, ag Clatruant has said, the Tribunal should issuc an order, not part of the final
| gward, stafing thet Since buth partics have agreed that compensstiva be paid to CEMSA, and cven
4 CEMSA hank aceovmt oumber has baen provided to Rospondent o make payment, there 13 0O
-‘ aeed for farther action from the Tribuna.

cecords. An chicctive and good faith reading vl the award clearly show$
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ABOBADOS .
. CEMSA had been granted peaitbent s favokable i Spppfiorded 10 Jomestic mvestments,
the Tribunal expressly stated thot its docision Wos based un the vgyailable evidence’ (yee Awnd
g 173 and 178). , .
3. As the award makes clcar, Claimant established @ prima facic G of disorimination 4
' 177), widl the Y sitwanal brased iis decision on “an assessment of the record as @ whole” (1 176).
. Conuary to Respondent’s asscition. the majority did not ghift (e hurdon of proof t0 Responaent.
The Tribnnal found thut Clamant’s evidence of digparate Tealmont WAS qufficient to cstablish ¢
presumption of digerimmivation and that Respondent “failed to introduce any wiedible evidence
wto the record 1o rebul that presumpsion.” 1o acoordanee wilh the W10 apimieu cited Ty the
Tribunal (Award g 177), Rasspondent alweys hed ‘he burden of proving its defenses, and it simply
falled (o do 50,

9, Additionally, Mexicn’s failarg to provids subatantinl evidence Was 1ot & mers percaption
ag Mexico suggests. Respundent did fail to provide convinciag and complele svidenre as to the
weatment attorded 1o ot tax PAYOrS. Singe the early stages of s proceeding, (e Tribunel
wared the parties that in casc ol failure to comply with 8 requist by the Tribunal (o produce
cvidenee, the arbivrators womld be entitled b doaw the appropriate infercnces (see Provedual '
Order No. 2 conoaming u request for provisional weaAsures and the schedule of the Procecding ¥
8(a)). Thercfore, even if We ware to 80000 that some of the Tribunal's decisions wers based on
ceriain inferences dus 10 Respondent’s tailure 10 provide any cvidaner to rebut Claimant’s proot
of digcrimimation, Mexico's sudden concom is completcly mjustified.

Mezleo's Puint 3

10.  Once again, Mexico i fuisstating Claimant's aswertions, Claimant dots not contend that
this Tribunal hag exactly the saws powers hesowed upon domerstic courts by Mcxicen taws.
Rather, Claimant’s ailegasion is that the confidentiality mie cstablished in Atticle §9 of the
Federal Fiscal Code (FFQ) i3 not ahsolutc and that it may be ovarruled hy a provision of
evidentincy law that does not limit the typc of evidence it & \ribunel may roquest, as Mexican
tax tsbunals have accepted themselves (see decision of the former Federal Fiscal Tribunal in
Exhiblt ] of Claiment’s Observations). Article 41(2) af il TGS Additonsl Faciity Arbitration
Kules (The “Acviration Rujes™), which cwpowers this Tribunal to YeQUiTe the production uf
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evidence withent limitations " whicht applichtion ig pesiblo due 10 NATTA Article 1122,
createn such an cvidertiary exception in s CARC. Thus, what claimant wserts is that the samé
pumciple that applics before Mexican courts, i.¢ that evidentiary tules that Jo pot limit the type
of evidence admissible before: 4 iribunal prevail aver Article 69 of the FFC, should also apply to
NAFTA Chapter KL evbitratious.

Mexico s Points 4 and 3

11, Mexico sustains thar it does ot inmtend w 1e-litigate this case, but rather ws addross “more
fundamentel” concerns. Regpoudent claima fhat it “seeks 1o detcrovine Winether thy wajority’s
decigion was liken with or withou due cansideration of Article 69 of the Federal Fiscal Code and
NAFIA Article 2105 AS consequents, Responden prosenty severul questions to this Tribunal
ag to the applicatiom of “‘proper jaw™ 10 fhe clalo Tnde Asticle 1102; the relationship between the
Teibunal's decision on Arcle 1102 md the termn of the submivsiom 10 arbitration, and
Respondent ‘s upportunity 10 present its defonse to the claim under Article 1102,

‘. 12, Claimsnl 1eminds Respondeat that Articles 56, 57 and 58 of the Arbitration Rnles

expreagly limit the scope of posi-award actions by (ritmnats.  1f Regpondent wanis 10 Ynow the

} basis for this Trilnmal’s decistons, it shonld carefully Tead the awerd, Whilc 1t is ki [rom

{espondent w share fts concerns as tu tho “precedentiuf impact of the mujinity's reagening”, this

i ‘Tribumal is not lte apprepriate forum to dizruss them.

13. [ tbis Tribunal considers it woriliy to jssue an WEWer to these questions for clerification

. purposes —something utterly wnnecesvary— Claimant rexpectfully asks the Tritunal 10 make

clear that such wnswers do not fall within (he scope of Artcles 56, 57 of 58 of the Atbitration
Enles and thus they are not part of the finul award.

Mexico's Point 6

14 As atated on Cluimant’s Qbservations, Mexice's demand for o “imerpiutation” of the
award far exceeds Article 56 of the Arbitration Rules. BY prescufing new argumants 20t
previeusly submmitied dwing the arbitration, conmingly masking thom as quostiond 10 be

b considercd for the “interpetation” of the award, Roapondent is in fact wying W re-htigaie the

casa. hoping (he 1ribunal will chaggs the award, There should be 10 mistake gboul it, Mexico's
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unfair fitigation ractics.

15. Mexico’s claims that, on the other
quesions of i owm simweo the 45-day-p
fprecisely the point: since Moxic’s petition
ime limitation established iu Asticle 45{1)

wanted the ssne oppornity.

astE

18,

(-4

intention s 10 obtain & new aw«ré,nat anmmfp’emtun
46z clear and woenmistakable language, this apempl dewonstratca

 ontention i that if the Tribunxl sccepts to rcopen tho case,

Finally, Claimant regpectiully Tesintes its petition that the Tribuenal
ig posi sward procecdings, including allormey’s fees, should be

Hugo Perczomo Liaz, Counsel for Respondent.
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ABOGATAN

i ¥H8 gkisting one. In the faco of Article
Respondent’s had faith and

tond, Clsmant should not be allowed to preaent

enod 10 request au interpietanon has expired Thet is

ampounte to » patent attempt 10 reargus the case, the
Atbitration Rules dees not apply. Clawoant’s
then it ahould be treate) equally and

of the

orders that all costs of
eniirely borne by Respondeal.

Respectfully submitted,

Counsel for Claimumt

Page § of 5




FROM WB-ICSID

(WED) 3.12°03 17:55/8T. 17
e oy /ST, 17:52/N0. 4864117694 P 8

(Comxtcsy Transtation}

17 de marzo de 2003
Fﬂonnrab!:e Konatantinos D. Korameuls
Honorable Jorge Covarrubias Bravo
Honorable David A, (iant2

oo Sritn. Gabrieln Alvarez-Avila

Sovretaria del Tribamal

Centre Fueanacional de Arreglo do Diferencias Relativas a Disputes
1818 L Sireet, N.W.

 Washiugten, D.C. 20433

RE. Marvin Roy Feldman Kagpa ¢. Tistados Unidus Mexicanos
(Casv CIALI No. ARRB(AFY/99/1

Eatimados Scilores:

-1 o Respueste a 1a contestacion del Gobiertio de los Estados Unidos Monicanos (“Méxica”
o “Demanduda™) del 5 de marzo del 2003 a los somentarios del Dem:mdantc del 26 & Beinero do
2003, TeApFIOEAIHCLE ProsTiinos la prexents réplica.

Punto 1 e México

-2 {a Demandada sostienc que el Demandado ests de acucedo oo 1a correpcién del Jando.
Fslu afirmacion €5 cuupletamente falga. Qi bicn ¢e sicito que tanto el Demandante como o

Dcmandado, han formalente acordado yoc 1a copmeneacion sea pogada 1 CTMBA., de ningura
 maneru ol Demandante ha aquicseido a (N2 correccion del luado Fmal.

. Cuorregt ¢l loudo <x wwnplotamente janecesario. Quersinad recordar 2 la Demondada que
o un principin do derecho plenamento recopucidn, que los trbunales ~cuslesquicrn que &xins
' cean— deben tmcamente iutervemr cuands iy una copiroversia real respocto algin pute.
Cuanda arcbas paries en M3 dlgputs” esthn de acuerdoe, cf avideniernente itnecesario para ¢l

Pégina 1dc 6
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L -ihumal provunisgee. Bxe 83 prems.umenw o caso de faidotiscgion del leude, ol ser claro que la
.' compenveciim Jobl eT pagada 8 CEMSA el Vel dc al Dumandonte prrsopalpaente Toda V&2
qus Do bay controversis respecto 3 uste punio, no hey pecesiilad pard gue =1 Tabunal infervensd:
Was adn, el Necmandame ha odicuda ala Degnamiada y @ €618 Trbunsl wn nEmero de rucnid 3
nombre de CEMSA pwa realizar el pago de 1a comypensacion.

A Tieeds 1n porapective del Demandanie, toda Vez gue ()l demanda fue inicimla de
t conformided con e} articulo 1117 de} TLCAN a nombre de CEMBSA, (if) 3 \zsves del texto Aol
: {awin o} Tribunal clarmmenia reconnce oate hecho, (iti) ambay parics han acurdado que &l pago
; sca hocho 8 CEMSA, ¥ (iv) mo hay punto de hevho o da derecho que resolver, ca slard que Una

cotreccion funmal del jando es wolalments inmocesaria,

‘( 5. Cuandu mucho, COMO io ha raanifectado ya Demangdante, ¢l Tribunal dcheria emitis uma
| opdet, que no f[urme pane del laudo final, eefalando qud sode ves cun ambas partes han acordado
gyue 1a compensacion 400 pagada » CLMSA, ¥ que inclnso se ha sefialado Uh DUMCTO de cuents

hancaria a nombre de CEMSA para hacet €) pagp, no hay gecenidad do acruacionrs sdicionates
. el Tribunol.

. pupto de 2 de México

6. Méxica ahoro sefialn que “lo preocups’ yue ol Tribunal huya tundado s» lando en “la
percepcidn de que la demandada no quiso o 1o pudo PTOpOICIOmET expedienter fiscales
: confidenviales.” Dicha declarwion 36lo puede ser ¢l rosultado de un entendimisnto Grineo por
. parte de México ded jenguaje viara del lando de ests Tribunal.

2 f.as decisiones de cste Tribunpl 10 estin basadas @ referida faira de voluntad ac s
. Demuulada do propercionar exprdientcs fiscales do terceros, Una loctura objetiva y de¢ buga fe
del laudo muestra gque ol Tribunal evalud cuidadosumento toda 1a vvidencin preaenimda pof anhos

S paries. Lus ballaagos y conchusivngs del Tribunal derivaron de toda 1a evideneia disponible. Bstd
t

evidcncin incluye informacion prupurcionads por 12 Demandada misma, 12 qué ahora 1a

Vigina 2 de 6
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ermandadsa eopvenicpiemente caliﬂca de ;"oongdmiﬂ%" (i‘?ér@audo § 174, donde el Tribunsl
'bsmb que o8 expedientes #5328 y #3133, prapnmionadus por 13 Demandada  cataball
ompletos). Mt afn, 81 Doger 2 |a conylusién de yue CEMSA haba pecibida un irato menod

Favorahle que aqué otorgado aias invasbones nacionsies, ¢l Tribuial express nente Fefiald que
wpa derintdn 5¢ busaba sobre 12 “evidencis disponible” (ver Laudo 17V Y 178).

3. Comp o wlera €l \sade, el Demendanto establecio prim facie la existencid de
Aigeriminacion (§ 177) ¥ ol Tribunal basd 8u deeigion sobre fen 13 gvilnacion de 1as acknaoiones
en conjunts” (9 176). Conttarigmente a 10 qU& afirma ia Demandada, 12 nayoria del Trimaal 00
ransflio la carge de 18 prucba a o Demandaia, El Trhunal eoconte Que 14 cvideneis
propurcionsdd per ¢l Domandunte 30bro walo desigual era suficiente para establecet 1MA
 presuncion de Jdigurinvinacidn y que |a Demandada “00 Jogrd presemter ningama proeba creihlc €8
 10e agluacioned pars polular yab presuncidn.” De acucrdo ¢on 1 apinion de Ta UMC ciluda por ]

_ Tribuns! {Laudo §177). la pDemandaa sicipre tuvo Ya carga de wobar g defenray gimplomentd
. omiti6 hacerlo.

9, Adicionatmente, la omigidn de México de proporcionas evidencia sustancial no fue wud
| mera percepeidn como lo sugiete Méuco. Ls Demandada en efecto omitid proporcioni
. evidenvie convinodmic ¥ complesa sobre al _— que tecibjeron OfTON contribuyenies. Desde ¢l
imicio de este procedimieito, 1 Cribunal advirtié o 1as paries que en £asd de 110 cumplir cOR U
solicimd dr} Tribunal pard proporcionar evidoncia, 108 wrhitros aetariun facultados pwa roaliza
jas infersncias correspondientos (ver 12 Orden Insertocutoria NO. 2, 1clative @ 1= sobcitad de&

' medidas provisionples Y ol culendario 46} proceditrento 4 8(a)). Por lo tanio, adn $i acepthramos

que algunas de 185 decisiones del Tribunal cstin bagadas en ciertas inferencias derivadas de la

. omigion de la Demendada de proporeionss cualquier evidencis pare tchatir 1es pruchas del

Dapandante soe digeriminacion, 12 preocupasion ropentina dé Méxivo cf goropletamente
justificada.
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0.  De nucvo cueis, Méxica cita erréneanicnte las afiimacionss del Demmdants. Esic no
we que el 'Hyibunal tenga expotarente 105 mismog poderss otorgados por las leyes mexicanss &
cories domésticas. Lo due gefigla & Demondanis o mis blen, que lo regls de
dencialidad egtablecidn en cl articulo GO del Codigo Fiscal dv Ja Federacién (CFF) Do o4
eoluta y ya2 pucde sar excepinada POT UNa noma gobfe sometimicnlo d& pruchas que ne limite
1 tipo de evidencin que un trilwmal pueda solicitar, tal como los tribunales fiycalea Mexivanos in
awepladn (ver Ia decision dsl otrora Tribunal Fiscal de 1s Feoderacién on el Anexo 1 de has
servaviones del Demandaute). Ll articulo 41(7) del Reghameutn de Arbitrajc del Meoanismo
lementario el CIADI (Reglamento e Arhiirage), que ficulta 2 aate Tribumw) 2 roquerir s
presentacion da cvidencia sin limites Y CUY# aplicacion es posible cn virtud det artiento (122 dei
F[L.C, cres il exoopoibn popstiva on el preseptc ¢aso. De esic modo, lo que ¢l Demandante
sostiane &« qoo ol mismo principio que splice ante lag cortes mexicanas, ¢ Que {u= normas sobre
rendimivito de prudbas yue no fimiten el tipo de evidencis adinisible ante un mibunal provalecen
wbe ¢l articulo 69 del CFF, también deber{a aplicar para jos urbitrajes bejo cupimlo X1 gel TLC.

 Puntos 4 y 3 de Mibzico

11,  México sogtiens fjue no deosa se-Hligar el prevents oas0, o abordar asuatos “mas de
 forxdo™. L8 Demandada “busca que s¢ determine 5 1 decisidu de la mayorla wma o O £1
‘ eomsideracion lo dispuesto pot los articulos 69 del Cédigo Fisca! de la Federacidn y 2105 del
' TLCAN™. Consecuentewucate, Ja Demandada presenia varias proguntas este Tribunal sobro 1a
splicacibn del “derechio comespondicme” 3 Ya reclamacién sCRGD ] artiowle 110Z; 1a wlacidn
| enire 1a dccisitn del Tribunal sobre el articulo 11072 v Lo términuvs del sometirmiento al arbitraje,
| v lu oportumadad de 1a Deandada para preaentar su defensa con relacién o 1a reclunacion bajo &l
: articuln 1102,

12.  Fl Demandante le recuerda g iz Demanlada que 1o articulos 56, 57 y $8 de) Reglamento
de Arbilrajc expresammentc limrian ol Ambite de aplicacion de ben accianac post.lando de lo¢

| iribunales. Si la Demandads desca saber las bases que tomé o Tribunal pars sus decisinnes,

Pagina 4 de 6
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afonces deberia leer uidadosaments el lauda.  Aunqué gs gentil por pare de ta Tremandada
sarpartir gus preocupacioncs sobre “al jmpuctn quc tendeh ul precodente del razonamicnto de 1o
{uayoria”, vate Tribunel no = ol foro adecuado para discusizlas.

expediv ana regpuesta » dichas prepunias con ol

yopositn dc hecer wna aclaracitt —coss supletaments innecesaria-, ¢l Deraundanto

1unto 6 de México

“nterpretacion” del taudo, excede pu mmcho

maodifiqus s laude. Mo debe cober la meno)

| Trernandads.

- 19 Meéxjco ascgurs que, por otra parts,

| Adbitraje ™o aplica. El Demandauie ascgura

b

i

ﬁwwekwsamrmte solicita a) Trikanal que sefinle ¢l que dichns respuesias de ninguDa MAncra cann
dento del Ambito de los spticulos 36, 57 6 58 del Reglamenito de Arbiusje y por lo tanto, qne
jdiohas TeRpuEStAs KO SN PATIe Aol leado final.

114, Comu se sefala en 198 Observaciones del Demundante, 12 solicimd de México de una

1o especificady en ol artioulo 56 del Reglamento de

Arbitraje. Al presentar muevos argumenios no cagrimidos proviamente duxante ¢l mbitraje,
:mmasvnrmdolos asttaments como elemeutos a congiderarse paca la wmterpretacion” del 1audo,
1e Demandada, de hacha, ofid mtentando re-litigar ol caso, cou )2 esperanza de que o Tribunal

duda al regpecto, la imencion de Méuico cs ahtener

un muevo lawdy, no ia interpretacién J¢l existente, A Ia luz del texta claro e inambiguo del
fartir.ulo 56, este Intento pone dc manifiesto 1a mela fo y loa thclicas injustas de Ltigio de la

no dsheria poritizele a la Demsandada prementat

, pregantes propies, todd vez que cl periodo de 43 diss pata solicitar wna interprotacin ya ExpiTa.
Tal &5 precisamente 1a cusslion: como 1 peticlén de México resulia un patente intento de
reargentar ¢l ¢aso, €l Hmite de tiempo cswblecidy en ¢l articulo 45(1) del Reglamento de

que ¢i ¢! Tritunal acepld rewbriz &l ¢as0, entonces

i debe ser tratado oon igualdad v lc deben scr otorgudas ley wismas oportunidades.

Péging 5 de 6
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R

EMM
516. Pinalmernts, el Demanduntc respotiosImente ropite eu solicitud de que o Tribunal prdene
:qua todos lns costos de estos grcodimientos passi-laudo, incluyendn sueldos de abogadoy, sean
asumidos integraments por 1a Donandeda,

Respetiwsamento prmﬂtmjn,
b
) ¥oernando Pérez. CorTen

Custavo Carvajul Isunza

Mark B. Feldman

Abogados del Demandante-

Co:  Hugo Perzcano Liaz, Abogadn de la Domanduda.
b
Pégina 6 dc 6
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international Gentre for Settienient’df Investment Dicputes
1818 H Stroet, NW., Wuahinm.on. D.0. 20433 USA 5027
T At e

By Fox
March 12, 2003

PLofesser Konstantinos P Kemireus
Mavromichati 21

GR 106 30 Athens

Groece

Ms. Jurge Covarrubias Bravo
Bosques Aliscd #47

Oficing 22147 Totra &

Caolonis Bosques de Lxs T nmas
Mexico, 1.F.. Mexico, CP. 05120

Protessor David A. Gantz

The University of Arkeous
Tamwes 1. Ragers College of Law
Tucson, Arizona 85741

Re: Maryin Roy Feldman Karpa v. Tinited Mexican Statcs
(ICSID Case No. ARBARYIY/D

Dear Membage of the Tribuuml,

Pleass find aachod o copy of the Claimant’s Tteply to Mexivo's request of Japuary 30 wnd of a
courtesy ranslation which we have tecaived by fax from Counsel for the Claimaut,

Sincercly yOULs,

Attachments

o (without attachments): (with altachments):

Mr, Marvin R. Feldman Karpa Unrted Mexican States

cfo My, Mark B, Felduwan cfa M. Hugo Perezvanc THaz

c/o Mr. Fernando Pérez Cormex
and M., Gustave Carvajal Tsunza

NEGOCIAC
ON
TERNACIONALLS

12 MAR 2003

RECIBIDO

L
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