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June 18, 2001

VIA FACSIMILE

Ms..Gabriela Alvarez-Avila
Secretary of the Tribunal
Intemational Centre for Settlement
of Investment Disputes
~ 1818 H Stcet, N.W.
.. Room No.: MC12-408
" Washington, D.C, 20433

Re: Waste Management, Inc. v. United Mexican States
(ICSID Cease No. ARB(AF)/00/3)

" Dear Ms. Alvarez-Avila; .

As allowed by the Tribunal at the June 8, 2001 Organizational Meeting, Claimant Waste
Management, Inc. (“Claimant™) hereby submits its observations on the question of venue of this
arbitration. Venue is to be established under Article 1130 of the North American Free Trade
Agreemert (“NAFTA™) and Chapicr IV of the ICSID Axbitration (Additional Facility) Rules
(“Additional Facility Rules”). For reasons set forth below, the Txibunal’s decision on venue
should be guided by ttuee primary considerations: (1) the neutrality of the host State, (2) the
suitability of the host State’s local jaw on arbitral procedure, and (3) cost and convenience
factors. Claimant submits that all three considerations favor Washington, D.C. as the place of -
arbitration for this case.

Contrary to the contentions expressed by Respondent’s oounset during the Organizational
Meeting, Canada would provide no more neutral a forum than would Mexico because the
Governament of Canada has chosen to intercede on bahalf of Mexics in Claimant’s digpute with
Respopdent. Canada’s lack of ncutrality — an important considexation by itself ~ becomes &
paramount concern when viewed in combination with the current confusion regarding Canada’s
laws on arbitrai procedure. The dangers posed by combining 3 non-peutral host State with
domestic 1aws that allow for excessive interference with the arbitral process have been aptly
demonstrated by Mexico’s ongoing judicial challenge to the award issued in Mezalclad v. United
Mexicar States, ICSID Case No. ARB (A¥)V97/1 (“Metalclad”).
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In contrast, sclecting a place of arbitration within the United States of America presents
none of these problems. The United States is the onfy NAFTA Party that has remained neutra] in
this arbitration. In addition, by designating the ICSID World Bank headquarters in Washington,
D.C. as the seat of the arbitration, any other concerns about neutrality are eliminated. Similarly,
the suitability of the laws on arbitation in the United States, at both the federal and state levels,
are beyond scrious challenge. Fimally, ICSID's Washington, D.C. facilities would provide the
most cost efficient and convenient location for this arbitration. Each of these points is discussed
in greater detail below., '

Positions of the Parties on Venue.

Claimant always hes proposed and continues 10 propose Washington, D.C. During the
June 8, 2001 Organizational Meeting, Mexico initially proposed Canada as the appropriate place
of arbitration, ostensibly because it is a neutral forum. Asked by the President of the Tribunal 1o
f  name a specific city in Canada for consideration, Respondent's counsel suggested Ottawa.

Claimant’s counse] responded that Canada had already formally interceded in this case
and formally aligned itself with Mexico and against Claimant. As a result, Canada cannot be
viewed as neutral in this dispute. Rcspondent’s counsel then etated that either Canada or Mexico
would be appropriate, presumably based on the suitability of loczl law, convenience and cost.
Duripg the July 16, 1999, Orgenizational Meeting held by the Tribunal in Waste Management,
Inc. v. United Mexican States, ICSID Case No. ARB (AF)/98/2 (“First Arbitration”), ICSID’s
World Bank headquarters facility in Washington, D.C. was designated as the venue of the

' b arbitration. At that tume, Mexico made 1o formal objection—to—the—Tribunal’s-designation

Nothing has transpired in the intervening 23 months that renders Washington, D.C. any less

- suitable today as the place of arbitration for this dispute, To the contrary, the conduct of Mexica

and Canada during Mexico’s challenge to the Mesalclad award demonstrates that Canada must
now be considered an entirely inappropriate venue for this arbitration.

Requirements of NAFTA and the Additional Facility Rules.

NAFTA and the Additionsl Facility Rules govem the Tribunal's- determination of the
place of arbitration in this case. NAFTA provides that unless the disputing parties agree
' otherwise, the “Tribunal £hall hold [the] arbitration in the territory of a Party that is a party to the
¥ New York Convention, selected in accordance with: (a) the JCSID Additional Facility Rules if
the arbitcation is under those Rules . . . . NAFTA Article 1130. The Additional Pacility Rules
allow the Arbitral Tribunal to select an appropriate place of arbitration after consultation with the
parties and the Secretariat subject to the condition that the arbitration procsedings take place in a
state that is a party to the New York Convention. Sez Additional Facility Rules Articles 20, 21.

Since the United States, Canada and Mexico are all parties to the U.N. Convention on the
Recognition and Enforcement of Foreign Arbiral Awards (1958) (“New York Convention”),
NAFTA and the Additional F: acility Rules fail to provade any concrete guidelines for the
selection of venuc, other than that the Tribunal must limit its consideration to locations within
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the United States, Mexico, or Canada.' As a result, pror Chapter Eleven Tribunals have turmned
to the UNCITRAL Notes on QOrganizing Arbitral Proceedings (“the UNCITRAL Notes™) for
guidance.? The UNCITRAL Noies were designed for use in all international arbitrations, not just
those conducted under the UNCITRAL Arbitration Rules, and were intended to provide 2 non-
binding, flexible ol for the Tribunal “to use . . . as it sees fir.™

The UNCITRAL Notes should not be considered an ¢xhaustive listing of equally relevant
considerations, Specifically, during the June 8 Orgavizational Meeting, both Parties explicitly
stated that nsutrality should be the foremost concern. Claimant hereby reaffirms the view that
the Tribunal's comsideration of neutrality should strongly outweigh its considerations of
suitsbility of local law, cost or convenience.

In the context of NAFTA, neutrality serves to prevent the sovereign from exercising undue
influence over domestic conrts.

The NAFTA Parties clearly established Section B of Chapter Eleven for the purpose of
creating 2 System that would reinforce the substantive investment protections contained in
Section A of thar same Chaprer. Thbe system chosen to enforce these substantive rules and
thereby to give them filler meaning over fime was not State-to-State diplornatic resolution, nor
was it litigation in the domestic courts of the three NAFTA coontries.’ Instead, the drafters of
NAFTA chosge to empower “private individuals to sue 2 State before an international tribunal,™
While this mechanism is not entirefy self-contained under ICSID’s Additional Facility Rules, the
operation of the intemational tribunals was clearly intended to be 2 substitute for, not a prelude

' Al three countries have signed the 1958 New York Convention: first, the United States on
September 30, 1970; second, Mexico on April 14, 1971; and finally, Canada on May 12, 1986.

2 Soe Methanex Corp. v. United States, Written Reasous for the Tribunal’s Decision of 7th
September 2000 on Place of Arbitration at 3 (December 21, 2000); Ethyl Corp. v. Government of
Canada, Decision Regarding the Place of Arbitration at 3 (November 28, 1997).

’ See UNCITRAL Notes 4 1 (“The text, prepared with the particular view to intemmational
arbitrations, may be used whether or .not the axbitration is administered by an arbitral
. institution.); § 2.

* Although the UNCITRAL Notes da not specifically address neutrality, the .£tfy! tribunal
found that “Article 16(1) of the UNCITRAL Rules casily accommodates this consideration [of

the reality and ‘the appesrance of a neutral forum] as ome of the ‘circumstances of the
arbitration.”™ Ethyl Corp. a1 9. :

5 See Charlcs N. Brower & Loe A. Stevcn, Who Then Showld Judge?: Developing the

International Rule of Law under NAFTA Chapter Elaven, 2 Cis1. 7, INT'L L. 193, 195-96 (Spring,
2001).

S Id. at 196 (“Neither of [the] alternative options, . . . would setve the aims of Chapter Bleven
as well as does investor-State arbitration. Jnvestor confidence, for cxample, is not furthered by
mquinngdome’sﬁc,liﬁs#iﬂm"l, T AN aeABay wni i "",=_.'-_?“',‘-’; EE A L A
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to, litigation in domestic courts. The election to use international arbitration over domestic court
litigation was made specifically to address the imbalance of power inherent in any private
Investor-State contest. Jd. at 196. If that imbalance were not addressed, Chapter Eleven’s
investment protections would not work.

NAFTA recognizes that an Investor-State arbitration is very different than a State-to-
State arbitration, and accordingly, they receive different procedural treatment. Specifically,
under Rule 22 of the Model Rules of Procedure for NAFTA, = State-to-State arbitration under
Chapter Twenty will always take place in the capital of the Respondent State. The fact that the
Respondent State’s capital is expressly designated as the place of arbitration under Chapter
Twenty strongly suggests that in the absence of a similar provision in Chapter Eleven, the
Respondent’s capital is not intended to be the default place of arbitration. See Ethyl Corp. a1 9.

While NAFTA does not state that a Chapter Eleven arbitration should pever be hosted by
the Respondent, general principles of neutrality suggests that the seat of the arbitration should
not be located in the host State whose very measures form the basis for the private investor’s
claims without a careful and deliberate snalysis. The very purpose of transferting investors'
disputes from domestic courts to a ransnational orgamization, such as ICSID or UNCITRAL, is
to remove such disputes from the host State’s courts. As Prof. Brower has explaincd:

Indeed, the fundamental reason that the great majority of modern investment
protection treaties bave opted for international adjudicstion is that domestic courts
are often in fact, and, just as important, usually are perceived to be, biased sgainst

alieninvestors, espectally when thosecourts must-evaluate-and-pronounce-upon

acts of their own governments. Further, domestic courts often do not have the
legal expertise and experience to free themselves from the confines of their own
domestic regimes so ag to give proper sttention and respect to intemational law
(which, along with NAFTA itself, expressly governs Chapter Eleven disputes).
Ancther factor is that the interests of alien investors are more vulnerable than
those of local investors because, as aliens, they are cut off from any direct
participation in the host State’s political process and are therefore in greater need
. of protection at the intermational level. An intermationsl dispute resolution -
mechanism best serves Chapter Ejeven preciscly becanse the NAFTA Parties are
trying to build an international invesiment protection and promotion regime, a
rule-based system that will be elaborated and enforced uniformly and consistently
in each of the three NAFTA countries.

Id. Furthermore, if the host State’s legal system itselfis ever to be challenged for nonconformity
with NAFTA and the international legel principles that it incorporates, the arbitration must be
removed from that legal system, which can only be accomplished by siting the arbitration outside
the Respondent’s borders.’

? For example, if an investar asserts NAFTA Chapter Eleven claims based on a deprivation of
due process stemming from the Investor’s wosuccessful aticmpts to'.obtain ‘just compensation in
the domestic court'systeni of Respondent, it would be manifesly unjust to require the mvestor to

b
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Canada is not nentral in this dispute because it has already aligned itsetf with Mexico.

Because the decision on venne is constrained by NAFTA Article 1130, the appearance of
absolute ncutrality may be impossibls if the non-Respondent NAFTA countries exercise their
right to make submissions under NAFTA Article 1128.' If 2 non-Respondent country’s
submission does nothing more than provide its mterpretation of the relevant NAFTA articles
involved in the ease, that country will continue to be viewed as neutral even if its submission
tends to favor one side of the dispute over the othet,

Instead of providing such an interpretation, however, Canada’s Submission in the First
Arbitration, dated December 17, 1999, (copy attached) demonstrates that Canada is complately
2ligned with Mexico on certatn issues. See Submission of the Government of Canada, Waste
Manragement, Inc. v. Unired Mexican States at 9 2 (December 17, 1999). Canada’s Submission
essentially reiterated Mexico’s arguments, making it clear that there was no room in Canada’s
interpretation for a procedural ruling in faver of Waste Management. Jd. at §Y 3-12. Not
satisfied 1o stop there, the Canadian Submission then made a prospective statement of its pesition
on a point that goes to the very heart of the jurisdictional phase of the current proceeding,
namely, that “Failures to provide waivers in the form prescribed by Article 1121 cannot be cured
post facta.” Canadian Submission at§ 13. Accordingly, Canada is not neutral.

Canada’s role in Mexico’s Metalclad challenge demonstrates its willingness to actively
' intervene in cases In which it is not a party.

Mexico filed a challenge to the Metalclad award in the Britieh Columbia Supreme Court
on October 27, 2000. An amended petition was filed on November 14, 2000. The Goveroment
of Canada sought the right to intervene on December 22, 2000. The British Colurabia Supreme
Court judge assigned to the case was thus placed in the situation of being confronted by not one,
but two sovereign govemnments demanding a full hearing and a thorough roview of every aspect
of the underlying disputs. At a hearing on January 31, 2001, Canada was granted the right to
intervene, and the Court scheduled a full hearing on Mexico’s challenge, which commenced on
February 19, 2001.° '

then defend any favorable award from the Tribunal in the very same court system that denied it
Jjustice in the first place,

! NAFTA Article 1128 provides:

On written notice to the disputing parties, a Party may make submissions to a
Tribunal on a question of interpretation of this Agreement.

’_ '{'he Court issued its Reasons for Judgment on May 2, 2001, sctting aside the Tribupal’s
decision on two out of the three NAFTA claims asserted by the investor. The case can be
located at htip://www .worldbank.orgficsid/cases/metalolad_reesons_for_judgment.pdf.
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During the Metalclad arbitration proceeding, Canada had made un Article 1128
Submission to the Tribunal aligning itself firmly with Mexico, just as it had in Waste
Management’s First Arbitration. See Canadian Submission in Metalclad (July 28, 1999).
Without question, Canadsa had the sight to make such submissions to elaborate on the meaning it
chooses to give to relevant NAFTA provisions. Jd. Tt is another matter altogether for a
sovereign to exert its influence once the dispute has moved into thar same sovercign®s national
courts.

Canada’s srguments in the judicial challenge of the Metalclad award tracked almost
identically the arguments made by Mexico. Compare Qutline of Argument of Intervenor
Attorney General of Canada (December 22, 2000) with Petitioner’s [Mexico’s] Outline of
Argument (November 14, 2000). Just like Mexico, Canada challenged almost every aspect of
the Tribunal’s analysis in the Metalelad arhitration.

: Rather then simply weigh in on the proper interpretation to be given Chapter Eleven’s

substantive protections, Canada asserted arguments that questioned the fundamental role of the

( ' arbitrators. Capada chalienged the Tribunal’s imerpretation of its own dutics as defined by the

Additienal Facility Rules. See Intervenors Outline at J{ 77-73 (asserting that the Tribimal

exceeded its jurisdiction when it rejected Mexico’s allegations of bribery). Canada even

questioned the Tribunal's findings of fact, challenging what were essentially credibility

determinations the Tribunal was forced to make due to conflicting evidence presented by the

Parties. See Intervenor's Oufline at §§ 74-76 (alleging that the Tobunal made “patently
unreasonable findings by failing to have regard to refevant evidence”).

i i tight of Conada*s Submission-in the First Proceeding, there-can be little dovbt thatany
. award this Tribuoal may make in favor of the Claimant will receive the same treatment from
Canada that the Metalclad investor received. :
The United States is the only neufral foram.
. Thé United Sfates is the only NAFTA Party that has not taken a position in Claimant’s ..
dispure with Mexico. ‘The United States government refrained from exercising its rights pursuant

to Article, 1128 to make interpretive submissions in the First Arbitration. Thus, the United States
remains neutral on both the jurisdictional and substantive issues presented by this case.”

)

9 Even if the United States weére to make 2 submission on some aspect of this case, it is far
from certain that such a submission would be favorable to Claimant See Brower & Steven, Whe
Then Showuld Judge?, supra, Note 5, at 195 (explaining that both the United States and Canada
have evinced distress “cansed by the novel and disconcerting fact of having to live up to the
same substantive and procedural. guarantees. they have required of theixr {bilateral investment

treaty] parmern)" o
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Use of ICSID’s World Bank Headquarters gnarantees neutrality.

Furthermore, any other coﬁcems regarding the perception of neutrality are answered by
the Tribunal availing itself of the opportudity to conduct the arbitration at the World Bank’s
headquarters. Jd. As the Methanex Tribunal explained:

Whilst Washington, D.C. is of course the seat of federal government in the USA,
it is also the seat of the World Bank and ICSID. The World Bank is an
independent international organization with juridical personality and broad
jurisdictional immunities and freedoms (Article VII of its Articles of Agreement);
and JCSID similarly has international legal personality and benefits from a wide
jurisdictional immunity (Articles 18-20 of the Convention on the Settlement of
International Disputes between States snd Nationals of Other States). The
Tribunal considers that the requiremerus of perceived neurrality in this case will
be satisfied by halding such hearings in Washington, D.C. at the seal of the World
Bapk, as distinct from the seat of the USA’s federal government. ‘

1d. at 15.

In summary, Claimant subsnits that neither Mexico nor Canada can qualify as neutral in
appearance and neutral in fact. Venue for the arbitration should be designated within the borders
of the United States a8 it is the only NAFTA Party that remains nentral with respect to the claims
and the parties in this particular case, Of the sites in the United States — indeed, of the sites of

eny of the Parties 1o NAFTA — that could serve a5 = seat for this-arbitratien; JCSID's World—— ————
Bank headquarters facility in Washington, D.C. provides the greatest degree of neutrality.

‘Consic.!eraﬁons other than neutrality also'ﬁ‘wor Washington, D.C.

Although the Tribunal's considezation of an appropriate place of arbitration need go no
farther than neutrality, the UNCITRAL Notes on Organizing Arbitral Proceedings provide
additional guidance. Paragraph 22 of the UNCITRAL Notes provides as follows:
Various faotual and legal factors influence the choice of the piace
of arbitration, and their relative importance varies from case 10

_ case, Among the more promineut factors are: (2) suitability of the
law on arbitration procedure of the place of axbitration; (b) whether

_there is a multilateral or bilateral tresty on enforcement of arbitral
awards between the State and States where the award may have to
be enfarced: (c) convenience of the partics and the arbitrators,
including the twavel distances; (d) availebility and cost of support
services needed; and (e) location of the subject-matter in dispute
and proximity of evidence.

. Application of these factors o the facts of this case reveals that they decidedly favor
Washington, D.C. over any location'in Cénads of Mexico. Firet, as to factor (a), theve is far
greater ceitainty in the laws on arbittal ‘anforccmicnt in the United States, gt both the swte and .,
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federal levels, than m either Canada or Mexico. The United States possesses a body of statc and
federal laws on arbitration that is more highly developed, time-tested, and more supportive of
arbitral decisions than that of Canada or Mexico.

Second, as to factor (c), Washington, D.C. is an easily accessible location for the
arbitrators, the parties, and their counsel. Third, as to fuctor (d), arbitration proceedings may be
held at ICSID's World Renk headquarters in Washington, D.C. at a much lower cost than
comparable commercial locations in Canada or Mexico. Fourth, a5 to factor (e), ICSID’s
Additional Facility Rules 21(2) and 29 allow the Tribunal to arrenge for a site inspection, or,
with the agreement of the Parties, to arrange for an oral hearing to be conducted away from the
scat of the arbitration. Finally, es to factor (b), all chree NAFTA Parties have acceded to the
1958 New York Convention,

Claimant will now address these factors in greater detai],

Suitable procednres and standards exist for the proper review of arbitration awards in the
United States.

Suitable procedures for review of 2 Chapter Eleven sward are gvailable in the Univted
States under both federal law and the laws of Washington, D.C." The United States Arbitration
Act, 9 US.C. §§ 1 af seg. (the “Federal Arbitration Act” or “FAA™), which integrares the New
York Convention, clearly encompasses proceedings under NAFTA Chapter Eleven. Section 202
of the FAA applies the Convention to arbitration agréements and srbitral awards arising out of

wmmhﬁWM%%meﬂu -that-a-Chapter--

Eleven claim “shall be considered to arise out of a commercial reiationship or transaction for
purposes of Article [ of the Convention.”

In establishing the criteria for designating venue, NAFTA refers only to the 1958 New
York Convention. See NAFTA Article 1130 (“Unless the disputing parties agree otherwise. a
Tribunal shall hold an arbitration in the tarntory of a Party that is = party to the New York
Convention. . . .™)."2 Any judicial review of an award that is 10 take place pursnant to NAFTA

"' The United States is one of the leadmg centers of international cornmercial arbitration and iz
highly degirable specifiéally becauss its laws on arbitral procedure provide a level of certainty

found in few other coumtries. Many more such arbitrations have been held iy the United States

than in Canada and Mexico combined. 'For example, during the year 2000 the Unitod States was
chosen a8 place of arbitration in 43 1CC Internationsl Court of Arbitration cases, while Canada
and Mexico were chosen as places of arbitration in only 5 cases cach. See ICC International
Cowrt of Arbitration Rulletin, Vol. 12/No. 1 — Spring 2001 at 10.

™ Section 208 applies Chapter 1 of the FAA generally to “actions and proceedings brought
under [Chapter 2] to the extent that [Chepter 1] is not in conflict with this chapter ar the
Convention as ratified by the United States United States courts have held that the standards
for vacating an award set forth in Chapter 1 of the FAA also apply to awards govermned by the
New York Convention and Chapter 2 of the FAA. Ses Alghanim & Sons v. Toys “R* Us, Inc.,
126 F.3d 15 (24 Cir. 1997) (upholding district court’s suthority to vacate a New York

Convention award under Seétioh 10 6f Chapter 1 of the FAA). ..
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Article 1136 will be undertaken in a manner consistent with the New York Convention. The fact
that the New York Convention speeks in terms of recognition and enforcement of arbitral awerds

" does not mean that it provides zo guidance for courts to review awards. In the Unired States,

such guidance is set forth in the FAA. A Chapter Eleven award made in Washington, D.C.
would be covered by Chapters 2 and 3 of the Federal Arbitvation Act (and residually by Chapter
1 in either case), as well as by Chapter 43 of the District of Columbia Uniform Arbitration Act.”

Accordingly, there is no metit to any argument that appropriste standards of review are
not available in the United States simply beceusc the United States has not adopted the
UNCITRAL Model Law. First, NAFTA makes no reference to the UNCITRAL Model Law.
Second, the UNCITRAL Modg]l Law is not the standard among nations that are the leading
arbitration centers for international commerciat disputes. In fact, the Model Law is generally
recognized as serving primarily as a model for “countrics which have little tradition in the field
of intemational commercial arbitration.” Filip de Ly, The Place of 4rbitration in the Conflict of
Law of International Commercial Arbitration: An Exarcise in Arbitration Planning, 12 J. INT’L
L. BUs. 48, 49 (1991) (U.S. Appendixz, Exhibit 11).4

The standard of review in Canada is uncertain.

In contrast to the laws of the United States, Canada’s laws on arbitral procedure are not
suitable.’”® Despite the adoption of modem laws on arbitration, Canadian courts have responded
inconsistently, with some judges adhering to the old sict constructionist approach, and others
following a more policy-oriented and pragmatic approach. *

1 The standards for vacating an arbitral award under Washington, D.C.’s Uniform Arbitration

Act are essentially the same as those contained in the FAA, See D.C. Code 8 16-4311 (1999).

¥ To date, no decision in 2 judicial proceeding to review a Chapter Eleven award has been
issued in either the United States or Mexico. The one award that has been subjected to review in
2 Canadian court has exposed uncertainty in the domestic law of Canads and the Government of
Canada’s enmity toward the Chapter Eleven process.

¥ Prior to 1986, Canadian arbitration law and practice were based on the English Arbitration
Act of 1889. Following the model of the English legislation, Canadian courts precluded
arbitration on certain legal issues and closely supervised the arbitration process. See Cecil O. S.
Branson, The Enforcement of International Commercial Arbitration Agreements in Canada, 16
Arb. Int'l 19, 19 (2000). Canadian arbitration law has advanced since the late 1980s, when
Ontario and other Canadian provinces passed legislation adopting the 1958 New York
Convention and later enacted legislation based on the UNCITRAL Model Law.

. Ironically, in the instances in which the Canadiau courts have displayed the most respect
for the arbitral process, they have often turned 10 the U.S. Supreme Court for needed authonty.
See, eg., Quinette Coal Lid. v. Nippon Steel Corp., {19911 1 WW.R 219, 229 (B.C.C.A)
§?91:§;, J.A)) (quoting Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614

€ Id, at 52.
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s it was stlll conshtuwd." 'Wxth one excepnon, the Court feiled 0 appreciate the implications of
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Mexico’s judicial challenge of the Metalclad award demonstrates the unsettled nature of
Canadiatt law on judicial review of arbitral awards, In that case, Petitioner Mexica and
Intervenor Canada introduced significant questions regarding the proper standard of review to be
applied in the review of a Chapter Eleven award. See Petitioner’s Outline at §Y 155-237;
Intervenor’s Outline at §§ 17-30. Furthermore, the question of the standard of review (0 be
applied in challenges brought in Canada, if settled at 21l by the Rrtish Colombia Court’s ruling,
may now be back in dispute because we understand that Mexico may appeal the Court’s
decision. This uncertainty will not be resolved for some time,

Although the British Columbia Court stated in its opinion that it was applying the more
deferential standard of review urged by the investor, there is little evidence that the Canadian law
provides an adequate standard of review, Rather than granting the Tribunal’s decisions due
deference, the Court essentially conducted an entirely new hearing on the merits of the case.
That hearing involved approximataly two full weeks of oral testimony and argument."”

In short, nothing could more clearly demonstrate the lack of predictability and certainty
in Canada’s laws on arbitral procedure than the Court’s decision reversing the Metalclrd award ¥

The uncertainty in Canada’s Jaws will continue to resalt in decisions that are irreconrcitable
with NAFTA and ICSID's Additional Facility Rujes,

ok g EmEs SRR R e o et

Mcnw proceeded du-ectly to the nationel courts of Canade to challenge the Metalclad ‘

g 1ts concerns addressed by the Tribupal whil€

7 In many regards, the Court did not defer to the Tribunal as fact finder. See Reasons for
Judgment at 4§ 2-18 (relating only the “undisputed facts” rather than the facts as determined by
the Tribunal). Furthermore, the Court second-guessed the Tribunal's decisions on what were
approptiate sources of reference when ascertaining the substantive mesning of Section A of
Chapter Eleven’s investment protections. See id. at 1§ 24-26 (disagreeing with the Tribunal’s
decision to look to the NAFTA. preamble and modern bilateral investment treaties as appropriate
sources of international law in defining the obligations owed under Article 1105). The Court
second-guessed the Tribunal's decisions on what substantive meaning to give Section A of
Chapter Eleven’s investment protections. See id. at 9§ 57-76 (disagreeing with the Tribunal’s
determination of what obligations are owed under NAFTA. Article 1105).

'* See Brower & Steven, Who Then Should Judge?, supra, Note 5, at 200 (*Canada’s real
source of unease is not with the substantive rule arriculated in Article 1110, but with how the
system itself operates. Stated plainly, Cunada is apprebensive that the arbitral -tribunals
constituted pursuant to Chapter Eleven may not make the right decisions.™}

® The Additional Facility Rules provide for a means of review of a Chapter Eleven award
rendered on the merits of the cage within the arhitral process. See Additional Facility Rules
Article 56 (“Interpretation of the Award”), Article 57 (*Correction of the Award™), and Article
58 (“Supplemental Decigions™). Pursuant to these Rules, either party can request the Tribunal 10
render an interpretation of the award, correct the award, or make supplementary decisions within
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allowing this circumvention to occur. The Coun had the ability to require Mexico to voice its
disagreements to the Tribunal, so the Tribunal could have addressed the alicged deficiencies in
the award in the first instance. Instead, the Court simply ruled that the Tribunal was derelict in
its duties.

The Court then compounded the confusion by holding that unless the parties could reach
agreement on how to calculate the now modified monetary award, “the matter 1s remitted t the
Tribunal.” Reasons for Judgment at § 136. In effect, the Court ordered the Tribunal - whose
work oft the case was concluded nine months eerlicr -- 10 remain “on call” to resolve disputes
that the Court itself created by its interjection into the arbitral process. Thus, the confusion in
Canadian law creates irreconcilable problems with the operation of ICSID’s Additional
Facility.®

, In sum, the Metalclod award exemplifies precisely why, st this time, the laws of Canada
do pot provide the requisite degree of certainty, consisteucy, aud finality necessaxy to allow this
. arbitration to be placed within the borders of Canada.

Mezxica’s laws are not saitable.

Mexico’s laws are equally inadequate® *Under the MeXican Federsl Constitution,
commercial law is a field within the exclusive jurisdiction of Congress. Thus, Commercial

45 days of the award. See _Additional Facility Rules Articles 56-58. In response, the Tribunal
may modify the award in response to the requesting Party’s complaints or suggestions.

» First, ICSID’s arbitrators are not generally snbject 10 recall at the request of a2 national court
years after this awsrd was issued. Nevertheless, unless the Tribunal can be reconstituted, there is
little incentive for the Respondent to promptly respond, and the investor conld be left without the
ability to abtain its judgment due to the ebsence of an evailable forum. Second, the Tribunal's
ability to make corrections or interpretarions, or otherwise modify the award, is lost or severely
circumscribed by the decisions of the national court to remit only certain issues for re-
consideration. For example, in Metalclad the Tribunel was denied the opportunity to explain 0
Mexico in greater detail the basis for its holdings regarding Articles 1105 and 1110 - topics on
which the Court expressed some confusion as to the grounds for the Ttibunal’s decision. Of
course, if the Court had remitted these matters to the Tribunal, and the Tribunal had more fully
explained its decision, the cycle of review would have simply started anew. Thus, 2 potentially
interminable cycle of review wouild begin, termipating only when the previously successful
investor finally sucoumbs to either frustration or lack of funds.

>

2 Iy large measure this is because Mexico has only recently begun to liberalize its restrictions
on investment. As Prof. Brower explained:

Consistent with its BIT policy towards other developing couatries, the United
States lobbied hard to include Chapter 11°s investment protections precisely
because it wanted “to liberalize Mexican restrictions an investment and w lock ia
legal protections for [US] investors.” US wariness of Mexico’s investmment
clitnate was not withour precedent. Experience with the Mexican expropriations

“ DCO1:296340.4 1



~————
=2
f :

)9

Ju tFanasonic rHX SYaicl [T T

Ve D e e -

PR PR LR

arbitration is subject primarily to federal law.” Debra Herz, Effects of International Arbiral
Tyibunals in National Courss, 28 N.Y.U. 1. Int’l L. & Pol. 217, 265-66 (1995-1996). “The
Mexican Constitation states that treatics are part of the supreme law of Mexico and supersede
conflicting provisions of Mexican domestic law. Mexico's ratification of [various conventions
on commercial arbitration] has rendered {those conventions) supreme law and resulted in major
changes to arbitration jurisprudence.” Id. at 266. In fact, the reforms made t0 the Mexican
Commercial Code, and more specifically the modifications to Axticles 1415 through 1463 of the
Code (published in the Official Gazetic on July 22, 1993), establish nothing more than the
Famework to support arbitral procedure.™

The “convenience and cost” of the parties argucs for Washington, D.C.

Washington, D.C. is more convenient for the arbitration than Outawa or any other place in
Canzda, and more convenient than Mexico. Convenience of the arbitrators, the parties and
counsel 1o parties, including travel distances, favors Washington, D.C. as the place of arbitration.
Washington is easily accessible and centrally Jocated.

While both parties maintain counsel in Washington, D.C., only Respondent has NAFTA
counsel in Canada, Because the Tribupal in the First Arbitration determined thar Washington,

of foreign-owned agrarian and oil concems in the early part of the twenneth
century had prompted US Secretary of State Cordell Hull, in a now famous

mehmmmnotegwiﬂrﬁxe—h&eﬁeaﬂ%ﬁnismﬁmmxs. to formulate the

position that “po govemment is entitled to expropriate private property, for
whatever purpose, without provision for prompt, adequate, and effective payment
therefor.” Priox to NAFTA, Mexico had long held (consistent with the practice of
Latin American countries in general) that foreign investors did not enjoy
investment protection beyond that afforded to its own nationals under domestic
law. -

Brower & Steven, Who Then Should ./udge 2, supra, Note 5, at 194 (footnotes omiM.

2 «wMn Jight of the small number of cases being arbitrated in Mexico, the stte of the
cotnmercial arbitration framework there today nearly exemplifics the famili description, ‘all
dressed up but nowhere to go.’** Michacl Tenepbaum, Jnternational Arbitration of Trade
Disputes in Mexico — The Arrival of the NAFPTA and New Reforms to the Commercial Code, 1.
Tnt'l Arb. (Mar. 1995) at 77-78. Furthex, “It}he lack of an arbitration culture is the only
explanation for covntries like Mexico, Which have adopted 2 modem law on arbitration but are
still producing decisions that coniravene the willingness of the parties t¢ submit their disputes w
arbitration. While it is true that these unfortunate decisions are normally overturned on appeal,
the fact that they take place diminishes the efficiency of the procedure and confidence in
arbitration in Mexico.” Claudia Frutos-Peterson, International Commercial Arbitration in Lazin
America: As Heelthy as it Could Be? State Bar of Texas — Altemative Dispute Resolution
Section — Inroduction (Feb. 27, 2001) <www texasadr.org/inttarb.html>. “In addition, the fact
that Latin American countries are now parties to the major international conventians on
arbitration does not gnarantee their ‘“most favorable’ application” Id.
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D.C., would serve as the seat of the arbivvation, Claimant was never required to retain Canadian
counsel to aseist in this case. If the scat of the arbitration is now moved 1o Canada and the final
Award were challenged by Respondent, Claimant would be forced to incur the additional costs
of hiring Canadian counsel — while still retaining existing counsel because of their invaluable
knowledge of the case. If, on the other hand, the arbitration were held in Washington, D.C., and
the final Award were challenged, neither party would have to incur additional expenses for
counsel. '

Washington, D.C., is also a less costly forum for the arbitration than Canada and Mexico.
ICSID’s services are significantly less cxpensive and more easily obtained at ICSID's offfces in
the World Bank headquarters in Washington, D.C. than at commercial locations in Canada.
Also, by holding the arbitration in Washingion, D.C., it will not be necessary to incur travel and
lodging expenses for ICSID staff.

If necessery, the Tribunal, with the agreement of the parties, may hold a hearing in
another location such as Texas or Acapulco to reduce the need to transport witnesses. See ICSID
Arbitration (Additional Facility) Rules Astiole 29 (“the Tribunal shall apply auy agreesment
between the parties on procedural manas”). '

Conclusion

Claimant Waste Management, Inc. respéctﬁflly submits that considerations of neutrality
and suitability of local law render Canada and Mexico inappropriate venues for this arbitration.

the present case is ICSID’s World Bank headquarters in Washington, D.C.

F'wmrwmidmo&inwﬁmcﬁmmiﬁrmaﬁeﬁof@wmmmmpﬁa&pﬁce of arbitration
m

We would appreciate your forwarding this letter ta the Tribunal.

Very truly yours,

Counsel for Claimant
Waste Management, Inc.

cc:  Mr. Hugo Perezcano Diaz

Attachment
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